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I. RECITALS

1. WHEREAS, the State of Arizona, on its own behalf and oh behalf of the
Director of the Arizona Department of Environmental Quality (the State), intends to file
a Complaint, in conjunction with this Consent Decree, under the authority of the

Comprehensive Environmentai Response, Compensation, and Liability Act, 42 U.S.C.
§ 9601 et seq., as amended by the Superfund Amendments and Reauthbrization Actof
1986, Pub. L. No. 99-499 (CERCLA) and the Water Quélity Assuranée Revolving Fund
(WQARF) A.R.S. § 49-281, et seq. seeking.relief in the form of, inter alia, a declarﬁtofy
judgment to ensure funding or performance of a remedial action in response to alleged
| releases and alleged threats of releases of haza;dous substances into the envirohrnent
fro‘rh a parking lot (the Property) located within the Motérola, Inc. 52™ Street Superfund
Site (the Site). This_Property is located on the northeast Comer of Central Avenue and
Van Buren Street, Phoenix, Arizona and is adjacent to the ‘F ormer Phoenix Newspaper
Building at 120 East Van Buren Street, Phoenix, Arizona. The legal desbription of the
Property is contained in the Prospective Purchaser Agreement and attached aé Exhibit
1 hereto. The Former Phoenix Newspaper Building is also the subject of a Consent
Decree filed concurrently herewith between the State and Sterling Network Exchange
LLC; |

2. WHEREAS, effective November 3, 1989, the United States Environmental

Protection Agency (EPA) and the Water Quality Assurance Revolving Fund (WQARF)



AR.S.§49-281, et seq., listed Motorola 52“‘d Street Superfund on the National Priorities
List (NPL) pursuant to CERCLA, by publication in the Federal Register on October 4,
1989 (54 Fed. Reg. 41000);
3. WHEREAS, pursuani to CERCLA § 104(d)(1),42 U.S. C § 9604(d)(1),
EPA has demgnated ADEQ as the lead agency with authority to plan and implement
certain response actions under the Natlonal Contingency Plan (NCP), 40 C.F.R. Part 300,
including enforcement activities related to removal and remedial actions at the Site;
4, WHEREAS, the State alleges that a release or threat of release of
hazardous substances as deﬁnéd in A.R.S. § 49-201(18) has occurred at the Prope‘rty,
| that it is a “facility” as defined in Section 101(9) of CERCLA, 42 U.S.C. § '9601(9) and
| AR.S. §49-281(6) and that Sferling Network Exchange No. 2,LLC, ("‘Sterling ch>7
2") 1s a “person” pursuant_to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a) and
* AR.S. 49-201(26); |
5. WHEREAS, A.R.S. § 49-285.01 authorizes ADEQ to provide to a
prospective purchaser of a facility a written release and a covenant not to sue and to s'eek
an drder of this Court awarding the prospec;tive purchaser protection from contribution
claims pursuant to CERCLA and WQARF where: ( 1) the extent of contamination at the
facility has been reasonably identified; (2) the prospective purchaser is not liable for a.
release or threatened release o.f a hazardous substance at the facility; (3) the proposed
development will not exacerbate existing contamination; and (4) thé settlement will

provide a substantial public benefit;



6. | WHEREAS, the Sfate has undertaken activities to detemiine the nature and
extent of the release and the threat of release of hazardous substances at the Site;

7. WHEREAS, Sterling No. 2 qualifies as a “prospective purchaser” of the
Property in accordance with the criteria set forth in ARS. § 49-285.01(B);

8. WHEREAS, the proposed redevelopment of the Propefty will not
exacerbate Existing Coniéminatibn and will provide a public benefit through the
pr;)ductive reuse of empty commercial property;

9. WHEREAS, the State and Sterling No. 2 are authorized to enter into this
settlement regarding Covered Matters as defined in this Consent Decree;

10.  WHEREAS, upon judicial approval of this Consent Decree, Sterling No. |
2, as defined herein, will be entitled to contributjon protection pursuant to Section 113 v
of CERCLA, 42 US.C. § 9613 ana A.R.S.. § 49-292(C); o

11.  WHEREAS, the Staté and Sterling No. 2 desire to establ-ish certain rights
and obligations between themselves concerning claims that have arisen, or might arise,
or be asserted in the future in connection with or relating to the Property, including those
claims which were or could have been asserted in this action;A

12.  WHEREAS, the State and Sterling No. 2 do not admit and retain the right
to controvert the validity of the recitations contained in this Consent Décree in any
contemporaneous or subsequent proceedings (other than proceedings related to the

validity, implementation, or enforcement of this Consent Decree);



13. WHEREAS, the State and Sterling No. 2 agree that settlement of this
matter and entry of this Consent Decree is made in good faith, without any admission of
any liability for any purpose;

14. WHEREAS, Sterling No. 2 denies all allegations in the Complaint not
| heretofore admitted;

15. WHEREAS, the State and Sterling No. 2 agreé‘that nothing herein nor any
action taken hereunder, including the payment of funds, shaH be taken or construed as
an admission of liability on any claim or cause of action, nor shall it be taken or
construed as a waiver of any defense relating to dny .of the claims and causes of action
asserted in this action;

| 16.  WHEREAS, the State and Sterling No. 2 agree and the Court finds that
entry of this Consent Decree is in the public interest, minimizes litigation, and is
reasonable, fairrand consistent fn light of the pufposes of CERCLA and WQARF,

17.  WHEREAS, the State and Sterling No. 2, having consented to the issuance
and entry of this Consent Decree, agree to be bound by the terms herein; and,

18. WHEREAS, each undersigned representative of the State and Sterling No.
2 to this Consent Decree certifies that he or she is fully éuthorized_to enter into the terms

and conditions of this Consent Decree and to execute and legally bind such party to this

Document.

NOW, THEREFORE, IT IS ORDERED BY THE COURT AND AGREED TO
BY THE PARTIES AS FOLLOWS:



II. JURISDICTION

19.  This Court has jurisdiction over the subject matter bf this action and
supplemental jurisdiction over State law claims pursuant to 28 US.C. §§1331,1345and
1367, ‘§‘§ 107 and 113(b) of CERCLA, 42 U.S.C, 42 US.C. §§ 9607 .and 9613(b);
AR.S. §49-292 and persoﬁai jurisdiction ovef all parties in this action. Solely for the
purposes of this Consent Decree and the underlying complaint, Defendant waives ali
objections and defenses that it may have to jurisdiction of the Court or to venue in this |
District. Defendant shall not challeﬁge the terms of this‘.Consent Decree or this. Court’sl

jurisdiction to enter and enforce this Consent Decree.

III. INCORPORATION OF RECITALS

20.  The recitals as set forth herein are hereby incorporated into the Consent

Decree and agreed to by the Parties.
| - IV. PARTIES
21.  The parties to this Consent Decree are the State‘of Arizona and Sterliﬁg
Network Exchange No. 2, LLC (Sterling No. 2).

V. PARTIES BOUND/ASSIGNMENT OF COVENANT

22.  This Consent Decree shall apply to and be binding upon the State of
Arizona and Sterling No. 2.

23.  Tothe maximum extent permitted by law and with no warranty, guarantee
or indemnification by the State of Arizona that the protections set forth in this Consent

Decree are legally assignable, and notwithstanding any other provision of this Consent
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Decree, the State of Arizona does not object to the assignment of this Consent Decree
ifthe assignee qualiﬁés pursuant to A.R.S. § .49-285 .01 (A)and (B). Sterling No. 2 must
provide written notice to ADEQ at least fifteen business days prior to the date oftransfer,
sale or assignment of the Property. All rights, benefits and obligations conferred upon
Sterhng No.2 undef this Consent Decree are assurned by the a551gnee upon the transfer. :
sale or assignment as prescnbed by A.R.S. § 49- 285. 01 (E) and (F) and Section XI |
(Covenant Not to Sue). - |

24.  Inthe event of an assignment or t;ansfer of the Property or an ass-ignment .
or trz;nsfer of an interest in the Property, thc:v assignor or transferor shall continue to be
bound by all the terms and conditions, and subject'tovall the benefits of this Consent
Decree, except as the State of Arizona and the assignor agree otherwise and accordingly
modify this Consent Decree in writing. Moreover, prior to or simﬁltaneous with any
fransfer of or assignment of interest in the Property, the transferee or assignee must
consent in writing to be bound by the terms of this Consent Decree.

VI. BINDING EFFECT

25.  This Consent Decree shall apply to and be binding' Vupon the Parties, their
successors, agents and assigns. Any change in ownership or corporate status of a Party
including, but not limited to, any transfer of assets or real or personal property shall in
no way alter its responsibilities under this Consent Decree. The terms of this Conseﬁt

Decree are mutually enforceable by the Parties to this Consent Decree. Sterling No. 2



hereby agrees to provide notice.of this Consent Decree and the obligations contained
herein to any successors and assigns.
VII. PURPOSE
26.  The purposes of this Consent Decree are as follows:
A. To protect the puEIic vhealth and welfare and the environment;
B. Toresolve the claims between the State and Sterling No. 2 regarding
Covered Matters as defined herein;

» C. To obligate Sterliﬁg No 2 to provide a substantial public beneﬁt‘
pursuant to A.R.S. § 49-285 .Ol(A)(4)(c), to-wit: redevelopment of the Property as an
annex to complement and otherwise support the on-going renovation and redevvelopmen»t
of the former Phoenix Newspapers building locé.ted at 120 East Van Buren Streét in
Phoenix, Arizona. ‘

D. To oBligate Sterling No. 2 to perform all remedial measures specified
in the Prospective Purchaser Agreement in compliance with the WQARF program
statutes and rules, and other applicable provis_ions of A.R.S. Title 49, including, but not

* limited to A.R.S. §§ 49-151 and 49-152; and

E. Toprotect Sterling No. 2 against claims for contribution by any person

regarding Covered Matters as provided herein.

27.  Theintent of the Parties is that, unless otherwise provided by this Consent

Decree, Sterling No. 2 will receive a covenant not to sue and contribution protection



under CERCLA and WQAREF to the extent allowed by law, so long as Sterling No. 2
complies with this Consent Decree.

28.  The State and Sterling Né. 2 agree that settlement without further litigation
and without the —admission or adj.udication of any issue of fact or law is the most

appropriate means of resolving this action with respect to Sterling No. 2 and is in the

public interest.

29.  Sterling No. 2 recognizes that while this Consent Decree fnay résolve the
issue of its liability for Covered Matters, jt does not resolve its liability; if any, for
matters not covered by this Consent Decree. The State expressly reserves the right to
bring any claim against Sterling No. 2, and/or any Successor Party for matters not
’ coy}ered by this Consent Decree and does not release Sterling No. 2 from liability, if any,
for any matters that do not constitute Covered Matters within the meaning of this

Consent Decree.

VIII. DEFINITIONS

30.  Unless otherwise expressly deﬁned herein, the terms used in this
Agreement are as defined under those statutes establishing the Water Quality Assurance
Revolving Fund (WQARF) (A.R.S. § 49-281 et seq.); and the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) (42 U.S.C.
§ 9601 et seq.). The definition under WQARF shall control where conflicting

definitions exist for a term used in both WQARF and CERCLA.



31. "ADEQ"shall mean the Arizona Department of Environmental Quﬁlity and
any successor departments or agencies of the State of Arizona.

32. | “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liabﬂity Act of 1980, 42 U.S.C. § 9601, et seq., as amended by the

Superfund Amendments and Reauthorization Act of 1986 (SARA), Pub. L. 99-499, 101

Stat. 1613 (1986).

33.  "Complaint" shall mean the lawsuit filed by the State in the United States
District Court for the District of Arizona filed contemporaneously with this Consent

Decree.

34, | "Consent Decree" shall mean this Agreement, including any Appendices,
modifications, or additions made thereto.

35. "Covered Matters" shall meah any civil liability Sterling Né. 2 may now
or hereafter have under CERCLA or WQARF for Existing Confamination as of the date_
of this Consent Decrge, including any actions, whether judicial or administrative, by the
~ State or any other person, related to such Existing Contamination. Covered Matters shall
not inciude:

A. Claims based on failure by Sterling No. 2 to comply with its obligations

under this Consent Decree;

B. Civil liability arising out of the treatment, storage, transportation, or
placement on or into the ground of hazardous substances, pollutants or contaminants at

locations other than the Property;



C. Future civil liability arising from conditions that are unknown to the
State at the time this Consent Decree is lodged. The Parties acknowledge .that the
conditions known include: |
L. That the Property is located ﬁdjacent to the former Phoenix
Newspapers Building, which consists of multiple stories, including a basement and a
sub-basement éontaining drywells from which a release of hazardous substances into the
environment occurred;
1. Sufficient information has been provided by Sterling Network
Exchange, LLC, and Sterling No. 2 to ADEQ that reasonably identiﬁes the nature and
extent of contamination existing on or .emanating from the Property; and
iii.  Those conditions as described in documenté in the possession
or control of the State as of the effective date of this Consent Decree.
D. Civil liability for future releases or threatened releases of hazardous
substances, pollutants or contaminants by Sterling No. 2, or érrangemenf for disposal by

Sterling No. 2, of hazardous substances, pollutants, or contaminants after the Effective

Date of this Consent Decree;

E. Civil liabilify for exacerbation by Sterling No. 2, of Existing

Contamination at or beneath the Site;

F. Civil liability for future violations of local, state, or federal statutes or

- regulations;

11/
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G. Criminal liability;
H. Natural resource damages at or related to the Site.

36.  “Day” shall mean a calendar day; however, should a deadline fall on a
Saturday, Sunday or a state or federal holiday, the deadline §vill be construed to continue
to the next day that is not a Saturday, Sunday, or state or federal holiday.

37. “EPA” shall mean the United States Environmental Protection Agency.

38.  “Existing Contamination” shall mean)the release or threat of release of any
hazardous substances, as defined by A.R.S. § 49;281(8), present or existing on, under, -
in, into, at, or from the Property as of the Effective Date.of this Consbent Decree.

| 39. “Paragraph’; shall mean a portion of this Consent Decree identified by an

~ Arabic numeral or an uppercase letter.

40. “Parties” shall mean the State of Arizona and Sterling No. 2}(each
individually referred to as a “Party”).

41.  “Plaintiff” shall mean the State of Arizona.

42.  “Property” shall mean the ‘Property adjacent to the former Phoenix
Newspapers Building located at 120 East Van Buren Street, Phoenix, Arizona, as more
fully described in Exhibit 1 to this Consent Decree (Prospective Purchaser Agreement).

43.  “Prospective Purchaser Agreement (PPA)” shall mean the agreement
entered into by the Parties on September 6, 2000 and attached hereto as Exhibit 1.

44.  “Remedial actions” means actions defined in A.R.S. § 49-281(12).

11



45.  “Site” as defined by A.R.S. § 49-281(14), shall méan the Motorola, Inc.
(52™ Street Plant) Superfund Site, located in Phoenix, Maricopa County, Arizona, and
depicted generally on the map included in Exhibit 1.

46.  “State” shall mean the State of Arizona, including the Department of

Environmental Quality, and Jacqueline E. Schafer, Director of the Arizona Department

of Environmental Quality.

47.  “Sterling No. 2” shall mean Sterling Network Exchange No. 2, LLC, a
Delaware limited liability company.

48, | “WQAREF” shall mean the Arizona Water Quality.Assurance ReVolving
Fund, AR.S. Title 49, Chapter 2, Article 5, as amended.

| IX. CERTIFICATION OF STERLING NO. 2

49.  Sterling No. 2 hereby certifies that it did not cause or contribute to the
Existing Contamination or otherwise cause or cont_ﬁbute to a felease or threatenéd
release of a hazardous substance at th.e Property before Sterling No. 2 acquired title.
Sterling No. 2 further certifies that it is not affiliated with any other person who is a party
responsible for the release or threatened release of a hazardous substance at or from the‘
Property through any familial relationship, any corporate or contractual relationship,
other than a contract to protect a security interesf or to purchase the Property. Based
upon the representations by Sterling No. 2, and ADEQ’s reliance upon these
repreéentations, Sterling No. 2 represents that it is not currently liable for an existing or

threatened release of a hazardous substance at the Property.

12



50.  Sterling No. 2 further certifies that, to the best of its knowledge and belief,
it has not altered, mutilated, discarded, or otherwise disposed of any records, documents,
or other information regarding Existing Contamination, except fthat this certification does
- not include drafts or copies or other documents, inclnding but not limited to message

slips, containing information that Sterling No. 2 already submitted to the State without -
alteration. Sterling No. 2 certifies that, prior to the title acquisition of the Property oy
Sterling No. 2 on June 26, 2000, it was not an owner, operator, or trustee of the Property
or any portion thereof. Sterling No. 2 also certifies that to the best of its knowiedge and
belief, it has fully and accurately'disclosed to ADEQ the information in its possession
or control which relates to the environmental conditions at the Property. If Sterling VNo.
2 failed to provide ADEQ with all of the information in its possession or control
regérding the environmental conditions of the Property, or if the information supplied
by Sterling No. 2 and relied on by ADEQ is inaccurate due to the intentional, willful, of
neglvigent’acts or omissions of SterlingA No. 2 and/or its agents or contractors, or if
Sterling No. 2 owned or operated the Property prior to the title acquisition by Sterling
No. 2 on June 26, 2000, then the Covenant Not to Sue in Section XI and the
‘Contribution Protection in Section XIII shall not be effective, and ADEQ resefves all
rights it may have against Sterling No. 2. If the unprovided or inaccufate information
1s oro,vided or correoted by Sterling No. 2 following the execution of this Consent
Decree, then the State rnay, in its sole but reasonable discretion, accept such information

as timely provided and waive the provision respecting the ineffectiveness of the

13



Contribution Protection and Covenant Not to Sue. The waiver by the State shall not be

withheld in a manner that is arbitrary or capricieus.
X. SPECIFIC OBLIGATIONS OF STERLING NO.’2
51.  In addition to its obligations under this Consent Decree, Sterling No. 2
agrees to comply with and/or perform all the duties and responsibilities set forth in the

Prospective Purchaser Agreement.

XI. COVENANT NOT TO SUE

52.  Upon the effective date of'this Consent Decree, the State covenants not to
sue Sterling No. 2 under WQARF, or Section 107 of CERCLA,‘43_U.S.C. § 9607, with
respect to Covered Matters. This Covenant Not to Sue shall take effect upon entry of
this Consent Decree by the Court. This Covenant Not to Sue is limited to Covered
Matters and does not limit the State’s right to pursue any other claims relating to or
arising out of any other matters whatsoever against Sterling No. 2. This Covenant Not
to Sue is conditioned upon the satisfactory performance by Sterling No. 2 of its
oBligations under this Consent Decree.

- 53.  Upon the effective date of this Conseet Decree, Sterling No. 2 hereby
covenants not to sue and not to assert any claimé or causes of vaction against the State of
Arizona, its authorized officers, employees‘or representatives with respect to Covered
Matters under this Consent Decree, including but not limited te (1) any direct or indirect
claims for reimbursement.from the WQARF or any other provision of law, (2) any claim

against the State of Arizona including any department, agency, or instrumentality of the

14



State of Arizona under WQARF; A.R.S. §49-285, or CERCLA Section 107,42 U.S.C.
§ 9607, or Sectioﬁ 113, 42 UtS.C. § 9613, related to the Property, or (3) any claims
arising out of remedial actions at the Property related to Existing Contamination,
including claims based on ADEQ’s oversight or implementation of such activities or
approval of plans for such activities. This covenant does not preclude Sterling No. 2
from suing the State for failure to comply with the terms in this Consent Decree. Except
as otherwise provided in this Consent Decree, Sterling No. 2 may assert any and all
causes of action it has or hereafter may have against any other person.

 XII. RESERVATION OF RIGHTS

54.  The covenant not to sue set forth in Section XI above does not pértain to
any matters other than those expressly specified in that Section. The State of Arizona -
reserves all rights against Sterling No. 2 with respect to all other matters, including but

not limited to, the following:

(a) claims, if any, based on a failure by Sterling No. 2 to meet a

requirement of this Consent Decree;
(b) any liability resulting from past or future releases of hazardous

substances, pollutants or contaminants at or from the Property caused or contributed to

by Sterling No. 2, its successors, assignees, lessees, or sub-lessees;
(c) any liability resulting from exacerbation by Sterling No. 2, its

successors, assignees, lessees or sub-lessees, of Existing Contamination;

15



(d) any liability resulting from the release or threat of release at the
Propefty after the Effective Date of this Consent Decree of hazardous substances,
pollutants or contaminants not within the definition of Existing Contamination;

(e) criminal liability;

() civil liability for past or future violations of loéal, State or federal laws
or regulations by Sferliﬁg No. 2.

55.  Nothing in this Consent Decree is intended as a release or covenant not to
sue for any claim or cause of action, administrative or judicial, ci\‘/il of criminal, past or
future, in law or in equity, which the State of Arizona may have against any persoh, firm,
corporation or other entity not a party to this Consent Decree or not otherwise entitled
té the benefits of this CoﬁSent Decree pursulant to Section V. The State eXpressly
reserves the right to bring any appropriate action againét persons and entiﬁies who are not
parties to this Consent Decree.

56‘. Nothing in this Consent Decree is intended to limit the right of the State
of Arizona to undertake remedial actions at the Property or to seek to compei persons

| other than Sterling No. 2 to perform or pay fér remedial actions at the Property. Nothing
in this Consent Decree shall in any way restrict the nature or scope of remedial actions
which may be taken or be réquired by the State in exercising its authority under State or
federal law. Sterling No. 2 acknowledges that it is purchasing property where remedial
actions may be required. Sterling No. 2 shall exerc;ise due care at the Property with

respect to Existing Contamination and shall comply with all applicable local, State, and

16



federal laws and regulations related to proper management and control of the Existing
Contamination. Sterling No. 2 agrees to cooperate fully with ADEQ in the
implementation éf remedial actions at the Property and further agrees not to interfere
with such ,rémedial actions. ADEQ agrees, consistent with its respbnsibilities under
applicable law, to use all reasonable efforts to minimize any interference with Sterling
No. 2’s operations by such entry and remedial actions. Sterling No. 2 represents thaf it
shall not, and its préposed development will not, exacerbate or contribﬁte to Ekisting
Contamination, create additional contamination by an act or omission, or causé the
Existing Contamination to present a substantial health risk to the public. In the event
Sterling No. 2 becomes aware of any action or occurrence which causes dr threatens a
release of hazardous substances at or from the Property that constitutes an emergency
situation or may present an immediate threat to public health or the environment, Sterling‘
No. 2 shall immediately take all appropriate action to prevent, abate, of minimize such
release or threat of release, and shall immediately notify ADEQ of such release or

threatened release.

XIII. CONTRIBUTION PROTECTION

57.  With regard to claims for contribution againét Sterling No. 2, the Parties
hereto agree that, upon the Court’s entry of tﬁis Consent Decree, Sterling No. 2 shall
be protected from contribution actions or claims and cost recovery actions or claims
as provided by WQARF, A.R.S.§ 49-292(C), and CERCLA §113(£)(2),42 U.S.C. §

9613(£)(2), for Covered Matters. Should this Consent Decree be assigned pursuant to

17



Section V, the State of Arizona does not warrant, guarantee, or indemnify that the

protections afforded herein are legally assignable.

X1V. EASEMENT/NOTICE TO ADEQ AND SUCCESS_ORS IN INTEREST
-58.  Sterling No. 2 shall grant ADEQ and its authorized répresentatives 'an

easement to provide access to the Property for purposes of’ensuring complianée with
this Consent Decree and/or the Prospective Purchaser Agreement, or for remedial
actions authorized pursuant to A.R.S. Title 49, Chapter 2, Article 5 in connection
with contamination of the Site as of the date of acquisition of ownership of the
Property. ADEQ agrees to provide reasonable ﬁotice to Sterling No. 2 of the timing |
of remedial actions to Be undertaken at the Property. - |

59.  Sterling No. 2 and any subsequent purchaser éf the Property sheﬂl
provide written ﬁotice to ADEQ of any sale, assignment or other transfer of the |
Property at least 15 business days before the date of the transfer.

60.  Sterling No. 2 shall ensure that assignees, SUCCEssors in interest, lessees,
and sub-lessees of the Property shall provide ADEQ with access to the portion of the
Property within their possession and control, for the purposes specified in Paragraph
58. Sterling No. 2 shall ensure that a copy of the Prospective Purchaser Agreement is
provided to any curremf or subsequent lessee, or sub-lessee or as§ignee, or purchaser
~ of the Property as of the effective date of the Prospective Purchaser Agreement and

shall ensure that any subsequent leases, subleases, assignments or transfers of the
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Property or an interest in the Property are consistent with this Section and Section V
(Parties Bound/Assignment of Covenant) of the Consent Decree.

61.  On assignment, the Assignee aSSL-ImeS the Obligations and the benefits
of the Prospective Purchaser Agreement and Consent Decree. Allv Assignees must
meet the requirements of A.R.S. § 49-285.01(A) and (B). Unless the Assignor has‘
breached the Prospective Purchaser Agreement or Consent Decree, the Assignor
retains the benefits of the Prospective Purchaser Agreement and Consent Decree.

XV. TERMINATION OF EASEMENT

62.  If Sterling No. 2 or other parties bound by this Consent Decree pursuant
to Section V believe that the easements granted under Section XIV (Easernent/Notice
to ADEQ and Successors in Intereét) are no longer necessary to ensure compliance
with this Agreement or A.R.S. Title 49, Sterling No. 2 or such parties may request in
writing tﬁat ADEQ terminate the easements, provided, however, that the easements
shall continue in force unless and until the party requesting such termination receives
written agreement from ADEQ to terminate such provisions, which agreement shall

not be unreasonably withheld.

XVI. OTHER CLAIMS

63. Nothing in this Consent Decree shall constitute or be construed as
providing any release, covenant not to sue, contribution protection or dismissal of any

claim to any person not a Party to this Consent Decree, except as specifically set forth

in Section V.
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XVIl. RIGHTS IN EYENT OF FAILURE TO OBTAIN COURT APPROVAL

64.  Ifthe State files a motion for entry of the Consent Decree after
considering public comment pufsuant to Section XVIII herein and the District Court
approves this Consent Decree in the exact form in which it is presented by the Parties,
neither of the Parties may appeal the District Court’s decision. If the District Court,
or an appellate court if the District Court’s approval is appealed, does not approve
this Consent Decree, then this Consent Decree shall be null and void. Ifa noﬁ-party
appeals or petitions and an appellate court takes any action that has the effect of 'I
reversing the District Court’s approval of this Consent Decree, the Consent Decree
| shall be null and void. If this Consent Decree is declared null and void under this
Section, then the Parties égree to renegotiate this Consent Decree in an effort to reach
an agreement that will be approved by the District Court. If this Consent Decree is
not approved, the Court’s decision shall have no effect on the .Prdspective Purchaser
Agreement, and the corﬁplaint filed in the District Court shall be dismissed without

prejudice.

XVIIIL. FILING AND OPPORTUNITY FOR PUBLIC COMMENT

65.  This Consent Decree shall be filed with the Court for a period of not
less than 30 days to provide an opportunity for public review and comment before the
Court enters the Consent Decree as a final judgment. Within fouﬁeen days of filing
the Consent Decree, Sterling No. 2 shall publish at its own expense a notice of its

availability for review and comment two times in the Arizona Business Gazette and
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provide notice to any other interested person. All comments shall bé submitted to the
Court and to both Parties. The public review and comment period shall run for 30

| days beginning on the date of the last publication of the notice‘ of availability for
review and comment. The State reserves the right to withdraw or withhold its
consent if the comments regarding the Consent Decree disclose facts or |
considerations which indicate that the Consent Decree iS inappropriafe, improper,

inadequate, or is not in the public interest.

XIX. SEVERABILITY CLAUSE

66. If any provision of this Consent Decree is declared invalid or
unenforceable, or is not approved in the exact form in which it is presented by the
Parties, the entire Consent Decree shall be null and void. To this end, the provisions

of the Consent Decree are not severable.

XX. NOTICES AND SUBMISSIONS

67.  The person designated to receive all correspondence and notices for

Sterling No. 2 is as follows:

Name: Sterling Network Exchange No. 2, LLC
Attention: Anthony Wanger

Mailing Address: 650 Dundee Road, Suite 370
Northbrook, Illinois 60062
Telephone: (847) 480-4000
Facsimile: (847) 480-0199

/11
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- In addition, copies of all correspondence and notices shall be sent to Sterling No. 2’s
attorney:

Name: Robert Kramer

Mailing Address:  Fennemore Craig
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

“Telephone: (602) 916-5464
Facsimile: (602) 916-5664

The key contact and person designated to receive all correspondence for AD‘EQ 1s:

Name: Kris Kommalan

Mailing Address:  Superfund Programs Section
Arizona Department of Environmental Quality
3033 North Central Avenue - '
Phoenix, AZ 85012
Facsimile: (602) 207-4236

XXI. DOCUMENT RETENTION

68.  Sterling No. 2 agrees to retain and make available to ADEQ for
inspection and copying all business and operating records, contracts, site studies and
investigatibns‘, é.nd documents relating to operations at the Property, for at least ten
years, following the Effective Date of this Consent Decree. Prior to the destruction of
said records described above, Sterling No. 2 will offer the physiéal control and
possession of said records to ADEQ. The retention policy is limited in effect to
remedial actions regarding Existing Contamination at the Property, and does not

apply to day-to-day operations of the Property.

XXII. EFFECTIVE DATE

69.  The Effective Date of this Consent Decree shall be the date of entry by

the Court.
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XXIII. RETENTION OF JURISDICTION

70.  This Court, until it terminates this Consent Decree, retains jurisdiction
éver both the subject matter of this Consent Decrée and the Parties for the duration of
the berformance of the terms and provisions of this Consent Decree for the purpose of
enabling ény of the Parties té apply to the Court at any time for such further order,
direction, and relief as may be necessary or appropriate for the construction or

modification of this Consent Decree, or to effectuate or enforce compliance with its

terms.

XXIV. SECTION HEADINGS
71.  The section headings set forth in this Consent Decree are included for
convenience of reference only and shall be disregarded in the construction and

interpretation of any of the provisions of this Consent Decree.

XXV. SIGNATORIES

72.  Each undersigned representative of the Parties certifies that he or she is

fully authorized to enter into the terms and conditions of this Consent Decree and to

execute and legaﬂy bind such Party to this document.

73.  Sterling No. 2 hereby agrees not to oppose entry of this Consent Decree

by this Court or to challenge any provision of this Consent Decree unless:

(a) the State notifies Sterling No. 2 in writing that it no longer supports

entry of the Consent Decree; or

(b) the Court declines to approve the Consent Decree.
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XXVI. PAYMENT OF COSTS

74.  Sterling No. 2 agrees to pay ADEQ in advance for ail anticipated fees
associated with filing the Complaint in this matter. Sterling No. 2 also agrees to pay
ADEQ the costs incurred in preparing and executing this Consent Decree and all
accompanying documents. ADEQ shall timely provide Sterling No. 2 with a

statement that Sterling No. 2 shall pay no more than 15 days after the Court's entry of

this Consent Decree.

AS TO THE STATE:

The State of Arizona

By: The Aglzona Department of Environmental Quality

By: ok

David Esposito, \Division Director
Office of Waste Programs
Arizona Department of Envuomnental Quahty

Date: 7-‘ |S‘\Q\

AS TO THE DEFENDANT:

Sterling Network Exchange No. 2, LLC, a Delaware
hrruted liability company

m M\M\m‘y\f Ne, 1, L

Its: !/'4 (M /inlr'/L

Date: }//(;)O(

/11

24



IT IS SO ORDERED this day of , 2002.

Judge, United States District Court
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EXHIBIT 1
PROSPECTIVE PURCHASER AGREEMENT
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PROSPECTIVE PURCHASER AGREEMENT

L INTRODUCTION.

This Prospective Purchaser Agreement (“Agreement”) is made and entered -into by

and between the Arizona ADeparfment of Environmental Quality ("ADEQ“ or "the Department")

on behalf of the State of Arizona and Sterling Network Exchange No. 2, LLC (*“Purchaser”)

collectively, the “Parties”. , ,
ADEQ enters into this Agreement pursuant to A.R.S. § 49-285.01 and A.R.S. §

49-292,
Purchaser is a Delaware lifnited liabtlity company, the address of which is 650
Dundee Road, Suite 370, Northbroak, Illinois 60062, The real property that is the subject of this

agreement is bounded by Central Avenue, Van Buren Street, First Street, and Polk Street in

Phoenix, Arizona (the "Property").

The Parties agree to undertake all actions required by the terms and conditions of
this Agreement and A.R.S. § 49-285.01 and A.R.S. § 45-292. The purpose of this Agreement is
to settle #nd resolve, subject to reservations and limitations contained in Section VIII
(Reservation of Rights by State of Arizona), “the potential liability of Purchaser for the Existing

Contamination at the Property which could otherwise result from Purchaser becoming the owner

of the Property.



The Parties agree that Purchaser’s entry into this Agreement, and the actions
undertaken by Purchaser in accordance with the Agreement, do not constitute an admission of any

liability by Purchaser.

The resolution of this potential liability, in exchange for provision by Purchaser to

the State of Arizona of 2 substantial public benefit, is in the.public interest.

1. DEFINTTIONS.

| 1. Unless otherwise e}cpressly provided herein, terms used in -this Agreement which
are defined in Water Quality Assurance _Revolving Fund ("WQARF"), Arizona Revised Statutes
Title 49, Chapter 2, Article 5, or the Comprehensive Environmental Response bompensation and
Liability Act, 42 U.S.C. §§ 9601 et seq. (“CERCLA”) or in rules or regulations promulgateﬁ
under WQARF or CERCLA shall have the meaning assigned to them in WQARF orl CERCLA

respectively or in such regulations, including any amendments thereto. In the event of a conflict,

definitions under WQARF shall apply.
2. “ADEQ” shall mean the Arizona Department of Environmental Quality and any

successor departments or agencies of the State of Arizona.

3. “Existing Contamination” shall mean any hazardous substances’as defined by

AR.S. § 49-201(18) present or existing on or under the Property as of the effective date of this

Agreement.
4. “Parties” shall mean ADEQ and Purchaser.
3. “Property” shall mean the Facility as defined by AR.S. § 49-281(6) which fits the

legal description in Exhibit 1 of this Agreement.

6. “Purchaser” shall mean Sterling Network Excﬁange No. 2, LLC, a Delaware

limited liability company.

7. “Site” as defined by AR.S. § 49-281(14) shall mean the Motorala/52™ Street Site,

located in Phoenix, Maricopa County, Arizona, and depicted generally on the map attached as




Exhibit 2. The Site shall include the Proper‘ty, and all areas where ha.za.rdqus substances have

A
come to be located.

II. STATEMENT OF FACTS.
8.  The Site is identified on the WQARF Registry as an area where hazardous

substances have been detected in the environment due to releases of hazardous substances from
the Property and other sources located within the boundaries of the Site and ADEQ has been

provided sufficient information set forth in Exhibit 3 to reasonably identify the extent of the

contamunation at the Property.

- IV. RESPONSIBILITIES OF PURCHASER

9. Purchaser represents that Purchaser did not cause or cbntribute to the Existing
Contamination or otherwise cause or contribute to a Release or Threatened Release of a
hazardous substance at the Pfoperty ar the Site before Purchaser acquired title to the Property.

10.  Purchaser represents that it is not affiliated with any other person who is a pa:‘ty
responsible for the release or threatened release of a hazardous substance at the Propert}} or the

Site through any familial relationship, any corporate or contractual relationship, other than a

contract to protect a security interest.

‘ 11. . Purchaser represents— that Purchaser’s involvement with the Property and the Site
has been limited to the following: (i) Property tours by representatives of Purchaser; and (i)
Engagement of Geotechnical and Environmental Consultants, Inc. ("GEC") to perform standard
pre-acquisition due diligence tasks related td the Property. The work by GEC related to the
Property is reflected in Item 2 in Exhibit 3 and generally consféted of: (1) document and records
review, Property tour, and other activities commonly associated with the performance of a Phase I
Environment’;! Site Assessment done in general conformance with ASTM Standard E 1527-97,
(it) geophysical survéy (consisting of ground penetrating radar and electro-magnetic survey); and

(iii) soil gas and soil sampling at numerous locations on the Property. Based upon the




representations by Purchaser, and ADEQ's reliance upon these representations, Purchaser
represents that it is not currently liable for an existing or threatened release of a hazardous
substance at the Property. |

12. Purchaser bears the burden of proving that any hazardous substance existed on the
Property as ‘a' result of releases of the hazardous substance before the date of acquisition of
ownership or operation of the I-Droperty. ‘

13. Purchaser shall exercise due care at. the Property with respect 'to Existing
Contamination and shall comply with all applicable ‘local, state, and federal statutes and
regulations. Purbhasér recognizes that the implementation of remedial actions at the Property by
ADEQ or its contractors may interfere with Purchaser’s use of the Property, and may reciuire
closure of its operations or a part thereof. Purchaser agrees to cooperate fully with‘ADEQ orits
contractors in the imﬁlementation of remedial actions at the Site and further agrees not to
interfere with such remedial actions. ADEQ and its contractorsvag»ree, consistent' with its’
responsibilities under applicable law, to use reasonable efforts to minimize any interference with
Purchaser’s operations by such entry and remedial _abtions.

14, Purchaser represents that it shéll not exacerbate or contribute to Existing
Contamination, aor cause the Existing Contamination to present a substantial health risk to the
pﬁglic. In the ‘event Purchaser becomes-aware of any action or occurrence-which causes or
threatens a release of hazardous substances at or from the Property that constitutes an emergency
situation or may present an immediate threat to public health or the environment, Purchaser shall
immediately take all appropriate action to prevent, abate, or minimize such release or threat of
release, and shall immediately notify ADEQ of such release or threatened release.

15, Purchaser aérees to perform those activities set forth in Section V (Description of
Substantial Public Benefit). |

16, For the purposes of this Agreement, ADEQ relies on the representations of

Purchaser. This Agreement is voidable by ADEQ in the event of misrépresentatiﬁons by Purchaser.




V. - DESCRIPTION OF SUBSTANTIAL PUBLIC BENEFIT.

17.  Purchaser agrees to provide the following substantial public benefit:

Producﬁve reuse of a vacant or abandoned industrial commercnal facility pursuant to
ARS.§ 49-285.04(A)(4)(c), and benefits attendant thereto. More specifically, Purchaser mtends
to redevelop the Property as an annex to complement and otherwise support the on-going

renovation and redevelopment of the former Phoenix Newspapers, Inc. property located at 120

'East Van Buren Street in Phoenix Arizona (the "Former PNI Property"), which renovatxon and

redevelopment is the subject of the Prospective Purchaser Agreement by and between Sterling

Network Exchange, LLC and ADEQ dated and effective Ap'ril 3, 2000 and recorded in the

Official Records of Maricopa County, Document 00-0266337. The redevelopment of the

Prope dLrectl and indirectly will create igbs for the occupants and surrounding businesses, will
Y Y Y J g

increase the value of both the Property and the Former PN Property to the corhmunity, and

possibfy bring business and busine

presence there. ‘

18.  Amounts due and owing pursuant to the terms of this Agreement but not paid in

accordance with the terms of this Agreement shall accrue interest at the rate established pursuant

1o ARS. § 44-1201.

19~  Purchaser agrees to perform all remedial measures in compliance with the WQARF

program statutes and rules, and other applicable provisions of A_R.S. Title 49, including, but not

limited to, AR.S. § 49-151 and § 49-152, and if pursuant to a consent judgment, under the

Department’s supervision, the work to be performed in the Statement of Work attached as Exhibit

4. The parties agree that there is no Exhibit 4 to this Agreement.

vl EASEMENT/NOTICE TO ADEQ AND SUCCESSORS IN INTEREST.
20.  Purchaser shall grant ADEQ and its authorized representatives easements to

provide access to the Property for purposes of ensuring compliance with this Agreement, Of for

.t contamination at the Property as of the date of acquisition of

sses to downtown Phoenix that otherwise might not have a



ownership or operation of the Property. ADEQ agrees to provide reasonable notice to Purchaser
~of the timing of remedial measures to be undertaken at the Pro pe-rty.

21, Within 30 days from the effective date of this Agreement, Purchaser shall récord a
certified copy of this Agreement with the County Recorder’s Office in the county in which the
Proberty is located. Thereafter, each deed, title, or other instrument conveying an interest in the

Property shall contain a notice stating that the Property is subject to this Agreement. Purchaser

shall send a copy of these documents to the persons listed in Section XIV (Notices and -

Submissions).

22, Purchaser and any subsequent purchaser . of the ‘Property shall provide written
-notice to ADEQ of any sale, assignment or other transfer of the Property at least fifteen (15)
business days before the date of the transfer. - '

23. Purchaser shall ensure tha£ assignees, successors in interest, lessees, and
sublessees, of the Property shall provide the s-ame access and cooperation. Purchaser shall ensure
that a copy of this Agreement is provided to any. current lessee or sublessee on the Property as of
.the effective date of this .Agreement and shall eﬁsure that any subsequent leases, subleases,
assignments or transfers of the Property or an interest in the Property are consistent with this

Section, and Section X (Parties Bound/Transfer of Covenant) of the Agreement.

24, On assignment, the Assigne.e assumes the obligations and the benefits ‘o_‘f the
Agreement. Moreover, prior to or simultaneous with any transfer of the Property, the Transferee
as a part of the noticé required by this section must consent in writing to be bound by the terms of
this‘ Agreement. All Assignees must meet the requirements of A.R.S. § 49-285.01(A) and (B).

Unless the Assignor has breached the Agreement, the Assignor retains the benefits of the

Agreement.

VII. STATE OF ARIZONA’S COVENANT NOT TO SUE.

25.  Subject to the Reservation of Rights in Section VIII of this Agreement, the State

of Arizona covenants not to sue or take any other civil or administrative action against Purchaser



for any and all civil liability for injunctive relief or reimbursement of remedial action costs
pursuant to WQARF or pursuant to 42 US.C. § 9607(a), with respect to the Exi'sting

Contamination.

VIII. RESERVATION OF RIGHTS BY STATE OF ARIZONA.

26.  The covenant not to sue set forth in Section VII above does not pertain to any
matters other than those expressly specified in that Section. The State of Arizona reserves and
' the Agreement is without prejudice to all rights against Purchaser with respect to all aother

matters, including, but not limited to, the following:

a)  claims based on a failure by Purchaser to meet a requirement of this
Agreement;
b) any liability resulting from past or future releases of hazardous

substances, pollutants or contaminants at or from the Property caused or
contributed to by Purchaser, its successors, assigness, lessees or sublessees;

. c)  any liability resulting from exacerbation by Purchaser, its
successors, assignees, lessees or sublessees, of Existing Caontamination;

- d) any liability resulting from the release or threat of release of
hazardous substances, pollutants or contaminants, at the Property after the
effective date of this Agreement, . not within the definition of Existing

Contamination;

e) civil or criminal liability for past or future violations by Purchaser of
local, State or federal statutes or regulations.

27.  Nothing in this Agreement is intended as a release or covenant not to sue for any
claim ar cause of action, administrative or judicial, civil or criminal, past or future, in law or in

equity, which the State of Arizona may have against any person, firm, corporation or other entity

_not a party to this Agreement.

28.  Nothing in this Agreement is intended to limit the right of the State of Anzona to

undertake future remedial actions at the Property or to seek to compel parties other than

Purchaser to perform or pay for remedial actions at the Property. Nothing in this Agreement shall




in any way restrict or limit the nature or scope of remedial actions which may be taken or be
required by the State in exercising its authority under State or Federal law. Purchaser

acknowledges that it is purchasing property where remedial actions may be required.

"IX. PURCHASER’S COVENANT NOT TO SUE AND RESERVATION OF RIGHTS.
29.  Except for claims arising out of the State of Arizana’s status as a responsible patty
under WQARF, ARS. § 4?-283! if applicable, and 42 U.S.C. § 9607, Purchaser hereby

covenants not to sue and not to assert any claims or causes of action against the State of Arizona,

its authorized officers, employees, or representatives with respect to Existing Contamination at or

below the Property or under this Agreement, including but not limited to, any direct or indirect.
| . claims for reimburse.rnent from the WQARF pursuant to AR.S. §.49—282 or from the Hazardous
Substance Superfund éstablished pursuant to_the Intemal Revenue Cdde, 26 U.S.C. § 9507, 42
U.S.C. § 9607 or 42 U.S.C. § 9613, or any other provisi‘on of faw, any claim agaihst the State of
Arizona including any department, agency, or vinstmmentali‘ty of the State of Arizona or the
United States including any department, agency, or instrumentality of the United States, under
WQARF, AR.S. §49-285, or 42 U.S.C. § 9607, or42 U.S.C. § 9613, related to the Property,
or any claims arising out of remedial actions at the Property related to Existing Contamination,
including claims based on ADEQ’s oversight or implementation of such activities or approval of
plans for such activities. This Covenant Not to Sue and Covenant Not to Assert Claims does not
apply to acts of negligence or willful misconduct on the part of ADEQ or its contractors in

performing remedial actions or engaging in other activities at the Property.

X PARTIES BOUND/ASSIGNMENT OF COVENANT.

30. _This Agreement shall apply to and be binding upon the State of Arizona, and shall
apply to and be binding on Purchaser, its officers, directors, employees, and agents, successors,

assignees, lessees or sublessees. Each signatory of a Party to this Agreement represents that he or



she is fully authorized to enter into the terms and conditions of this Agreement aﬁd to legally bind
such Party. .

31.  Notwithstanding any other provisions of this Agreement, all of the rights, benefits
and obligations conferred upon Purchaser under this Agreement may be assigned or transferred to
any person with prior written notice to ADEQ as prescribed by AR.S. § 49-285.01(E) and (F)

and Section VII ($tate of Arizona’s Covenant Not to Sue) of this Agreement.

XI. DOCUMENT RETENTION.

N

32.  Purchaser agrees to retain and make available to ADEQ for inspection and copying
all business -and operating records, countracts, Site studies and investigations, and documents

relating to operations at the Property, for at least five years, following the effective date of this

Agreement.

XI. DISCLAIMER.

33, This Agreement in no way constitutes a finding by the State of Arizona as to the
risks to human health and the environment which may be posed by contamination at or below the

Property or the Site nor constitutes any representation by the State of Arizona that the Property

or the Site is fit for any particular purpose.

XI. PAYMENT OF COSTS. .
34.  Purchaser has paid to ADEQ an initial fee of $900.00 in partial payment of

ADEQ's costs for the preparation and execution of this Agreement pursuant to A.R.S. § 49-
285.01(H). ADEQ shall provide Purchaser with a billing for paymeat of ADEQ's remaining costs

for the preparation and execution of this Agreement, which shall include, but not be limited to, the

cost of publishing the mandatory public notice for this Agreement. All fees shall be paid to

ADEQ in full prior to the execution of this Agreement.

.....



35.  If Purchaser fails to comply with the terms of this Agreement, it shall be liable for

all litigation and other enforcement costs incurred by the State of Arizona to enforce this

Agreement or otherwise obtain compliance.

XIV. NOTICES AND SUBMISSIONS.

36. All notices or other communications under this Agreement shall be in writing and
shall be deemed to have been duly given on the date of service, if served personally on the party
to whom notice was given, or on the third day after mailing, if mailed to the party to whom notice

is to be given by first class mail, registered or certified return receipt, postage prepaid and

- properly addressed as follows:

ADEQ:  Kris Kommalan, Project Manager
- Superfund Programs Section
Arizona Department of Environmental Quality
3033 North Central Avenue
Phoenix, AZ 85012
Fax: (602) 207-4236

- PURCHASER: Sterling Network Exchange No. 2, LLC
Attention: Anthony Wanger
650 Dundee Road, Suite 370
Northbrook, Illinois 60062
Telephane: (847) 480-4000
Fax: (847) 480-0199

XV. EFFECTIVE DATE.
37.  The effective date of this Agreement shall be the date upon which ADEQ executes

this Agreement.
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38. If Purchaser or successors-in-interest believe that the easements granted under

Section VI (Easement/Notice to ADEQ and Successors in Interest) are no longer necessary to

ensure compliance with this Agreement or A.R.S. Title 49, Purchaser or successors-in-interest

may request in writing that ADEQ agree to terminate the easements granted, provided, however,
that the easements shall continue in force unless and until the party requesting such termination

receives written agreement ffom ADEQ to terminate such provisions.

XVII. CONTRIBUTION PROTECTION.

39.  With regard to claims for contribution against Purchaser, the Parties hereto agree

~ that, if Purchaser fully complies with the terms'and conditions of this Agreement, ADEQ may
agree to seek protection from contribution actions or claims as provided by A.R.S. § 49-292(C)
and 42 U.S.C. § 9613(£)(2), for matters addressed in this Agreement and described in a separate,

judicially approved consent decree. The matters addressed in this Agreement are all remedial

actions taken or to be taken and remedial action costs incurred or to be incurred by the State of

Arizona or any other person for the Property with respect ta the Existing Contamination. -

~ 40.  Purchaser agrees that with respect to any suit or claim for contribution brought by

it for matters related to this Agreement it will notify the ADEQ in-writing no later than 60 days
prior to the initiation of such suit or claim. -
XVIO. EXHIBITS.

41, Exhibit 1 shall mean the description of the Property which is the subject of this

Agreement.
42.  Exhibit 2 shall mean the map depicting the Site.

43,  Exhibit 3 shall mean the information presented to ADEQ pursuant to paragraph 8

of this Agreement.

44, There is no Exhibit 4 to this Agreement.
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45.  In any case in which the state conducts remedial actions and there are unrecovered

response costs at a facility for which the owner of the facility is not liable, the State may, as a

condition of the agreement, impose a lien upon that facility for the unrecovered éosts pursuant to

. AR.S. § 49-295.

XX. PUBLIC COMMENT.

48, This Agreement shall be subject to a thirty-day public comment period, after which
ADEQ may modify or decline to execute a final Agreement if comments received disclose facts or
considerations which' indicate that this Agreement is inappropriate, improper or inadequat;:.
However, if ADEQ proposes a modification to this Agreement that is unacceptable to Purchaser,
Purchaser may decline to enter into 2 final 'Agréement, within thirty days of receipt of the
modifications, without penalty or prejudice. |
| 47. Subject to satisfactary performanée of the obligations under this Agreement, the
Purchaser is not liable to this State under Arizona Revised Statutes Title 49, Chapter 2, Artiéle 5,

for any release of a hazardous substance at the Property that-exists on the date of acquisition of
ownership or operation of the Property.

Itis So Agreed:
ARIZONA DEPARTMENT OF

ENVIRONMENTAL QUALITY

1Y
Director, Waste Programb.'. Division

Date: %b,c( [0‘5

Itis So Agreed: ,
STERLING NETWORK EXCHANGE

NO.2,LLC

ity

.....
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STATE OF ARIZONA )

. ) ss

County of MARICOPA )

The foregoing instrument was acknowledged before me thxsﬂay of

2000, by @m/(d F\jgdg,( KU" the Director of Waste Programs Division df the Arizona
Department of Environmental Quality.

: SiA L STAM ﬂ@Q@i&QMA}
22\ PAMELA J. STAWNEY
a HOTARY PUBLIC - ARTOMA Puf’ﬁ_ U
MARICOPA COUNTY
My Cormm, Explees 073104

My Commission Expires:

STATEOF L/lino i S’

)
) ss
County of Oo a fL )

e thisobth day of @w k)

The foregoing instrument was acknowledced before :5
2000, by A)\J-qu L Wano.er thegf‘ Urcel o5/ den tﬁf Sterling Network Exchange

No.2,LLC, 2 Delawarg limited lidbility company, on behalf of the Company.

My Commission Expires:

>-lF-03
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Exhibit 1

LEGAL DESCRIPTION

PARCEL NQ. 1:

1.OT ONE (1), CITY CENTER PLAZA, ACCORDING TO THE PLAT OF RECORD
IN THE OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY:
ARIZONA, RECORDED IN BOOX 251 OF MAPS, PAGE 7. '

_ PARCEL NOQ. 2:

THAT PORTION OF THE SOUTHEAST QUARTER OF SECTION FIVE (5) .,
TOWNSHIP ONE (1) NORTH, RANGE THREE (3) EAST OF THE GIL:A AND
SALT RIVER BASE AND MERIDIAN, MARTCOPA COUNTY, ARIZONA,
DESCRIBED AS FOLLOWS:

FROM THE QUARTER SECTIQN CORNER ON THE SQUTH SIDE OF SAID
SECTION 5 (FROM WHICH SAID QUARTER SECTION CORNER CITY QF
PHOENIX SURVEY MONUMENT 17-34% AT THE INTERSECTION OF VAN BUREN
STREET AND CENTRAL AVENTUE BEARS NORTH 89 DEGREES 41 MINUTES -~
WEST, A DISTANCE OF 2.58 FEET) RUN SOUTE 89 DEGREES 41 MINUTES
EAST ALONG THE SOUTH L INE OF SAID SOUTHEAST QUARTER QF SECTION
5, A DISTANCE QF 340.01 FEET:

THENCE NORTH 0 DEGREES 04 MINUTES 15 SECONDS EAST, A PISTANCE
OF 33 FEET TO THE INTERSECTION QF THE WEST LINE OF FIRST STREET
WITH THE ORIGINAL NORTH LINE OF VAN BUREN STREET, SAID POINT
BEING ALSO THE SOUTHEAST CORNER OF LOT TWELVE (12), BLOCK ONE -
(1), LOUNT TEACT, CHURCHILL ADDITIOHN, ACCORDING TO AN
UNRECORDED PLAT SOMETIMES USED AND REFERRED TO IN DESCRIBING
PROPERTY IN' SAID LOUNT TRACT; . )

THENCE CONTINUING NORTH 0 DEGREES 04 MINUTES 15 SECONDS EAST
ALONG THE WEST LINE OF FIRST STREET, A DISTANCE OF 299.76 FEET
TO THE INTERSECTION OF THE WEST LINE gF FIRST STREET WITH THE
SOUTH LINE OF PFOLK STREET, SAID POINT BEING TEE NORTHEAST .
CORNER OF LOT SEVEN (7)., BLOCK 1 QF AFOREMMERT IONED L.OUNT TRACT;

Continued on mext page
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LEGAL DESCRIPTION CONTINUED

THENCE NORTH 89 DEGREES 41 MINUTES 15 SECONDS WEST ALONG THE
SOUTE LINE OF POLKX STREET, X DISTANCE QF 135.47 FEET TO THE
NORTHWEST CORNER OF AFORESAID LQT 7, BEING 2ALSO A PQINT ON THE
EAST LINE OF A 20 FOOT ALLEY RUNNING NORTH AND SQUTH THROUGH
THE CENTER OF AFORESATID BLOCK 1;

THENCE SQUTE 0 DEGREES Q3 MINUTES 45 SECONDS WEST ALONG SAID 20°
FOOT -ALLEY 299.82 FEET TO A FPOINT ON THE ORIGINAL-NQRTH LINE OF
VAN BUREN STREET, SAID POINT BEING IDENTICAL WITE THE SOUTHWEST
CORNER OF AFORESAID LOT 12; .

THENCE SOUTH 89 DEGREES 41 MINUTES EAST, A DISTANCE OF 135.41.
FEET TO THE POINT OF BEGINNING; '

/
EXCEPT THE SQUTH 7.75 FEET THEREOF FOR WIDENING VAN BUREN
STREET. v )

SUCE PROPERTY BEING COMMONLY KNOQWN AND REFERRED TO AS LOTS 7,
8, 9, 10, 11 AND 12 OF BLOCK I, CHURCHILL’S ADDITION TO THE
CITY OF PHOENIX. :

PARCEL NQ. 3:

THAT CERTATIN NORTH-SOUTH ALLEY LYING IN THE BLOCK SOMETIMES
KNOWN AS BLOCK 1, CHURCHILL ADDITION, ACCORDING TO THE PLAT OF
RECORD IN THE OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY,
ARIZONA, RECORDED IN BOOK 1 OF MAPS, PAGE 15, WHICE ALLEY IS
'BOUND ON THE. NORTH BY THE EASTERLY PROLONGATION OF THE NORTH
LINE OF LOT ONE (1), CITY CENTER PLAZA, ACCORDING TO THE PLAT
OF RECORD IN THE OFFICE OF THE COUNTY RECORDER OF MARICOPA
COUNTY; -ARTZONA, RECORDED IN BOOK 251 OF MAPS, PAGE 7 AND OoN
THE SOUTH BY THE EASTERLY PROLONGATION OF THE SOUTH LINE OF
SATD LOT 1 AND WHICH SAID BLOCK 1 IS IN THE SOUTHEAST QUARTER
OF SECTION FIVE (5), -TOWNSHIP ONE (1) NORTH, RANGE THREE (3)
EAST OF THE GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA
COUNTY, ARIZONA AND IS BOUND BY VAN BUREN STREET, POLK STREET,
FIRST STREET AND CENTRAL AVENUE AS ABANDONED BY RESOLUTION NO.
18210 RECORDED JULY 27, 1993 AT RECORDERS NO. 93-4835911.

-
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Exhibit 3 to Prospective Purchaser Agreement by and between the
Arizona Department of Environmental Quality on behalf of the
State of Arizona and Sterling Network Exchange No. 2, LLC. '

1. >"Phase I- Enﬁrorunental Site Assessment for Northeast Corner of Central
Avenue and Van Buren Street Phoenix, Arizona" dated April 27, 1992
prepa:ed by Industrial Compliance.

2. "Phase I and II Environmental Site Assessment Bank One Pafking Lot
Northeast Corner of Central Avenue and Van Buren Street" dated May 25,
2000 prepared by Geotechnical and Environmental Consultants, Inc.
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I. RECITALS

1. WHEREAS, the State of Arizona, on its own behalf and on behalf of the
Director of the Arizona Department of Environmental Quality (the State), intends to file
a Complaint, in conjunction with this Consent Decree under the authority of the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C.
§ 9601 et seq., as amended by the Superfund Amendments and Reauthorization Act of
1986, Pub. L. No. 99-499 (CERCLA) and the Water Quality Assurance Revolving Fund
(WQARF) AR.S. §49-281, et seq. seeking relief in the form of, inter alia, a declaratory
Judgment to ensure funding or performance of a remedial action in response to alleged
releases and alleged threats of releasesi of hazardous substances into the environment
from the Former Phoenix Newspaper Building at 120 East Van Buren Street, Phoenix,
Arizona (the Property) located within the Motorola, Inc. 52™ Street Superfund Site (the
Site). The legal description of the Property is attached as Exhibit 1 hereto. The Property
is adjacent to a parking lot located on the northeast corner of Central Avenue and Van
Buren Street in Phoenix, Arizona that is the subject of a Consent Decree being filed
concurrently herewith between the State and Sterling Network Exchange No. 2, LLC
(Sterling No. 2);

2. WHEREAS, effective November 3, 1989, the United States Environmental
Protection Agency (EPA) and the Water Quality Assurance Revolving Fund (WQARF)

AR.S. §49-281, et seq., listed Motorola 52™ Street Superfund on the National Priorities



List (NPL) pursuant to CERCLA, by publication in the Federal Register on October 4,
1989 (54 Fed. Reg. 41000);

3. WHEREAS, pursuant to CERCLA § 104(d)(1), 42 U.S.C. § 9604(d)(1),
EPA has designated ADEQ as the lead agency with authority to plan and implement
certain response actions under the National Contingency Plan (NCP), 40 C.F.R. Part 300,
including enforcement activities related to removal and remedial actions at the Site;

4. WHEREAS, the State alleges that a release or threat of release = of
hazardous substances as defined in A.R.S. § 49-201(18) has occurred at the Property,
that it is a “facility” as defined in Section 101(9) of CERCLA, 42 U.S.C. § 9601(9) and
AR.S. §49-281(6) and that Sterling Network Exchange, LLC (Sterling) is a “person”
pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a) and A.R.S. 49-201(26);

5. WHEREAS, A.R.S. § 49-285.01 authorizes ADEQ to provide to a
prospective purchaser of a facility a written release and a covenant not to sue and to seek
an order of this Court awarding the prospective purchaser protection from contribution
claims pursuant to CERCLA and WQAREF where: (1) the extent of contamination at the
facility has been reasoﬁably identified; (2) the prospective purchaser is not liable for a
release or threatened release of a hazardous substance at the facility; (3) the proposed
development will not exacerbate existing contamination; and (4) the settlement will
provide a substantial public benefit.

6. WHEREAS, theState has undertaken activities to determine the nature and

extent of the release and the threat of release of hazardous substances at the Site;
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7. WHEREAS, Sterling qualifies as a “prospective purchaser” of the
Property in accordance with the criteria set forth in A.R.S. § 49-285.01(B);

&. WHEREAS, Sterling’s proposed redevelopment of the Property will not
exacerbate Existing Contamination and will provide a public benefit through the
productive reuse of empty commercial property;

0. WHEREAS, the State and Sterling are authorized to enter into this
settlement regarding Covered Matters as defined in this Consent Decree;

10.  WHEREAS, upon judicial approval of this Consent Decree, Sterling, as
defined herein, will be entitled to contribution protection pursuant to Section 113 of
CERCLA, 42 U.S.C. § 9613 and A.R.S. § 49-292(C),

11.  WHEREAS, the State and Sterling desire to establish certain rights and
obligations between themselves concerning claims that have arisen, or might arise, or be
asserted in the future in connection with or relating to the Property, including those
claims which were or could have been asserted in this action;

12.  WHEREAS, the State and Sterling do not admit and retain the right to
controvert the validity of the recitations contained in this Consent Decree in any.
contemporaneous or subsequent proceedings (other than proceedings related to the
validity, implementation, or enforcement of this Consent Decree);

13. WHEREAS, the State and Sterling agree that settlement of this matter and
entry of this Consent Decree is made in good faith, without any admission of any

liability for any purpose;



14.  WHEREAS, Sterling denies all allegations in the Complaint not heretofore
admitted;

15. WHEREAS, the State and Sterling agree that nothing herein nor any action
taken hereunder, including the payment of funds, shall be taken or construed asv an
admission of liability on any claim or cause of action, nor shall it be taken or construed
as a waiver of any defense relating to any of the claims and causes of action asserted in
this action;

16. WHEREAS, the State and Sterling agree and the Court finds that entry of
this Consent Decree is in the public interest, minimizes litigation, and is reasonable, fair
and consistent in light of the purposes of CERCLA and WQAREF;

17. WHEREAS, the State and Sterling, having consented to the issuance and
entry of this Consent Decree, agree to be bound by the terms herein; and,

18.  'WHEREAS, each undersigned representative of the State and Sterling to
this Consent Decree certifies that he or she is fully authorized to enter into the terms and
conditions of this Consent Decree and to execute and legally bind such party to this

Document.

NOW, THEREFORE, IT IS ORDERED BY THE COURT AND AGREED TO
BY THE PARTIES AS FOLLOWS:

II. JURISDICTION

19.  This Court has jurisdiction over the subject matter of this action and

supplemental jurisdiction over State law claims pursuant to 28 U.S.C. §§ 1331, 1345 and



1367; §§ 107 and 113(b) of CERCLA, 42 U.S.C,, 42 U.S.C. §§ 9607 and 9613(b);
AR.S. §49-292 and personal jurisdiction over all parties in this action. Solely for the
purposes of this Consent Decree and the underlying complaint, Defendant waives all
objections and defenses that it may have to jurisdiction of the Court or to venue in this
District. Defendant shall not challenge the terms of this Consent Decree or this Court’s

jurisdiction to enter and enforce this Consent Decree.

II1. INCORPORATION OF RECITALS

20.  The recitals as set forth herein are hereby incorporated into the Consent
Decree and agreed to by the Parties.
IV. PARTIES
21.  The parties to this Consent Decree are the State of Arizona and Sterling

Network Exchange, LLC (Sterling).

V. PARTIES BOUND/ASSIGNMENT OF COVENANT

22.  This Consent Decree shall apply to and be binding upon the State of
Arizona and Sterling.

23.  Tothe maximum extent permitted by law and with no warranty, guarantee
or indemnification by the State of Arizona that the protections set forth in this Consent
Decree are legally assignable, and notwithstanding any other provision of this Consent
Decree, the State of Arizona does not object to the assignment of this Consent Decree
if the assignee qualifies pursuant to A.R.S. § 49-285.01 (A) and (B). Sterling must

provide written notice to ADEQ at least fifteen business days prior to the date of transfer,
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sale or assignment of the Property. All rights, benefits and obligations conferred upon
Sterling under this Consent Decree are assumed by the assignee upon the transfer, sale
or assignment as prescribed by A.R.S. § 49-285. 01 (E) and (F) and Section XI
(Covenant Not to Sue).

24.  Inthe event of an assignment or transfer of the Property or an assignment
or transfer of an interest in the Pfoperty, the assignor or transferor shall continue to be
bound by all the terms and conditions, and subject to all the benefits of this Consent
Decree, except as the State of Arizona and the assignor agree otherwise and accordingly
modify this Consent Decree in writing. Moreover, prior to or simultaneous with any
trarisfer of or assignment of interest in the Property, the transferee or assignee must
consent in writing to be bound by the terms of this Consent Decree.

VI. BINDING EFFECT

25.  This Consent Decree shall apply to and be binding upon the Parties, their
successors, agents and assigns. Any change in ownership or corporate status of a Party
including, but not limited to, any transfer of assets or real or personal property shall in
no way alter its responsibilities under this Consent Decree. The terms of this Consent
Decree are mutually enforceable by the Parties to this Consent Decree. Sterling hereby
agrees to provide notice of this Consent Decree and the obligations contained herein to
any successors and assigns.

Vil. PURPOSE

26.  The purposes of this Consent Decree are as follows:

6



A. To protect the public health and welfare and the environment;

B. To resolve the claims between the State and Sterling regarding
Covered Matters as defined herein;

C. To obligate Sterling to provide a substantial public benefit pursuant to
- AR.S.§49-285.01(A)(4)(c), to-wit: the renovation and retrofitting of a currently vacant
commercial building on the Property for use by data and telephone provider fenants;

D. To obligate Sterling to perform all remedial measures specified in the
Prospective Purchaser Agreement in compliance with the WQARF program statutes and
rules, and other applicable provisions of A.R.S. Title 49, including, but not limited to
AR.S. §§ 49-151 and 49-152; and

E. To protect Sterling against claims for contribution by any person
regarding Covered Matters as provided herein.

27.  Theintent of the Parties is that, unless otherwise provided by this Consent
Decree, Sterling will receive a covenant not to sue and contribution protection under
CERCLA and WQAREF to the extent allowed by law, so long as Sterling complies with
this Consent Decree.

28.  The State and Sterling agree that settlement without further litigation and
without the admission or adjudication of any issue of fact or law is the most appropriate
means of resolving this action with respect to Sterling and is in the public interest.

29.  Sterling recognizes that while this Consent Decree may resolve the issue

of its liability for Covered Matters, it does not resolve its liability, if any, for matters not
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covered by this Consent Decree. The State expressly reserves the right to bring any
claim against Sterling, and/or any Successor Party for matters not covered by this
Consent Decree and does not release Sterling from liability, if any, for any matters that
do not constitute .Covered Matters within the meaning of this Consent Decree.

VIII. DEFINITIONS

30. Unless otherwise expressly defined herein, the terms used in this
Agreement are as defined under those statutes establishing the Water Quality Assurance
Revolving Fund (WQARF) (A.R.S. § 49-281 et seq.); and the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) (42 U.S.C.
§ 9601 ez seq.). The definition under WQARF shall control where conflicting
definitions exist for a term used in both WQARF and CERCLA.

31.  "ADEQ"shall mean the Arizona Department of Environmental Quality and
any successor departments or agencies of the State of Arizona.

32. “CERCLA?” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, 42 U.S.C. § 9601, et seq., as aménded by the
Superfund Amendments and Reauthorization Act of 1986 (SARA), Pub.L. 99-499, 101
Stat. 1613 (1986).

33.  "Complaint" shall mean the lawsuit filed by the State in the United States
District Court for the District of Arizona filed contemporaneously with this Consent

Decree.



34.  "Consent Decree" shall mean this Agreement, including any Appendices,
modifications, or additions made thereto.

35. "Covered Matters" shall mean any civil liability Sterling may now or
hereafter have under CERCLA or WQARF for Existing Contamination as of the date of
this Consent Decree, including any actions, whether judicial or administrative, by the
State or any other person, related to such Existing Contamination. Covered Matters shall
not include: |

A. Claims based on failure by Sterling to comply with its obligations under
this Consent Decree;

B. Civil liability arising out of the treatment, storage, transportation, or
placement on or into the ground of hazardous substances, pollutants or contaminants at
locations other than the Property;

C. Future civil liability arising from conditions that are unknown to the
State at the time this Consent Decree is lodged. The Parties acknowledge that the
conditions known include:

1. That the commercial building located on the Property consists
of multiple stories, including a basement and a sub-basement containing drywells from
which a release of hazardous substances into the environment occurred;

ii. Sufficient information has been provided by Sterling Network
Exchange LLC and Sterling No. 2 to ADEQ that reasonably identifies the nature and

extent of contamination existing on or emanating from the Property; and
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iii.  Those conditions as described in documents in the possession
or control of the State as of the effective date of this Consent Decree.

D. Civil liability for future releases or threatened releases of hazardous
substances, pollutants or contaminants by Sterling, or arrangement for disposal by
Sterling, of hazardous substances, pollutants, or contaminants after the Effective Date
of this Consent Decree;

E. Civil liability for exacerbation by Sterling, of Existing Contamination
at or beneath the Site;

F. Civil liability for future violations of local, state, or federal statut‘es or
regulations;

G. Criminal liability;

H. Natural resource damages at or related to the Site.

36. “Day” shall mean a calendar day; however, should a deadline fall on a
Saturday, Sunday or a state or federal holiday, the deadline will be construed to continue
to the next day that is not a Satﬁrday, Sunday, or state or federal holiday.

37.  “EPA” shall mean the United States Environmental Protection Agency.

38.  “Existing Contamination” shall mean the release or threat of release of any
hazardous’ substances, as defined by A.R.S. § 49-281(8), present or existing on, under,
in, into, at, or from the Property as of the Effective Date of this Consent Decree.

39.  “Paragraph” shall mean a portion of this Consent Decree identified by an

Arabic numeral or an uppercase letter.
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40.  “Parties” shall mean the State of Arizona and Sterling (each individually
referred to as a “Party™).

41.  “Plaintiff” shall mean the State of Arizona.’

42.  “Property” shall mean the former Phoenix Newspapers Building located
at 120 East Van Buren Street, Phoenix, Arizona, as more fully described in Exhibit 1 to
this Consent Decree (Prospective Purchaser Agreement).

43.  “Prospective Purchaser Agreement (PPA)” shall mean the agreement
entered into by the Parties on April 3, 2000 and attached hereto as Exhibit 1.

44.  “Remedial actions” means actions defined in A.R.S. § 49-281(12).

45.  “Site” as defined by A.R.S. § 49-281(14), shall mean the Motorola, Inc.
(52" Street Plant) Superfund Site, located in Phoenix, Maricopa County, Arizona, and
depicted generally on the map included in Exhibit 1. |

46.  “State” shall mean the State of Arizona, including the Department of
Environmental Quality, and Jacqueline E. Schafer, Director of the Arizona Department
of Environmental Quality.

47.  “Sterling” shall mean Sterling Network Exchange, LLC, a Delaware
limited liability company.

48. “WQARF” shall mean the Arizona Water Quality Assurance Revolving

Fund, A.R.S. Title 49, Chapter 2, Article 5, as amended.
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IX. CERTIFICATION OF STERLING

49.  Sterling hereby certifies that it did not cause or contribute to the Existing
Contamination or otherwise cause or contribute to a release or threatened release of a
hazardous substance at the Property before Sterling acquired title. Sterling further
certifies that it is not affiliated with any other person who is a party responsible for the
release or threatened release of a hazardous substance at or from the Property through
any familial relationship, any corporate or contractual relationship, other than a contract
to protect a security interest or to purchase the Property. Based upon the representations
by Sterling, and ADEQ’s reliance upon these representations, Sterling represents that it
is not currently liable for an existing or threatened release of a hazardous substance at the
Property.

50.  Sterling further certifies that, to the best of its knowledge and belief, it has
not altered, mutilated, discarded, or otherwise disposed of any records, documents, of
other information regarding Existing Contamination, except fﬂthat this certification does
not include drafts or copies or other documents, including but not limited to message
slips, containing information that Sterling already submitted to the State without
alteration. Sterling certifies that, prior to the title acquisition of the Property by Sterling
on November 12, 1999, it w.as not an owner, operator, or trustee of the Property or any
portion thereof. Sterling also certifies that to the best of its knowledge and belief, it has
fully and accurately disclosed to ADEQ the information in its possession or control

which relates to the environmental conditions at the Property. If Sterling failed to
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provide ADEQ with all of the information in its possession or control regarding the
environmental conditions of the Property, or if the information supplied by Sterling and
relied on by ADEQ is inaccurate due to the intentional, willful, or negligent acts or
omissions of Sterling and/or its agents or contractors, or if Sterling owned or operated
the Property prior to the title acquisition by Sterling on November 12, 1999, then the
Covenant Not to Sue in Section XI and the Contribution Protection in Section XIII shall
ﬁot be effective, and ADEQ reserves all rights it may have against Sterling. If the
unprovided or inaccurate information is provided or corrected by Sterling following the
execution of this Consent Decree, then the State may, in its sole but reasonable
discretion, accept such information as timely provided and waive the provision
respecting the ineffectiveness of the Contribution Protection and Covenant Not to Sue.
The waiver by the State shall not be withheld in a manner that is arbitrary or capricious.

X. SPECIFIC OBLIGATIONS OF STERLING

51.  Inaddition to its obligations under this Consent Decree, Sterling agrees to
comply with and/or perform all the duties and responsibilities set forth in the Prospective

Purchaser Agreement.

XI. COVENANT NOT TO SUE

52. Upon the effective date of this Consent Decree, the State covenants not to
sue Sterling under WQAREF, or Section 107 of CERCLA, 43 U.S.C. § 9607, with respect
to Covered Matters. This Covenant Not to Sue shall take effect upon entry of this

Consent Decree by the Court. This Covenant Not to Sue is limited to Covered Matters
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and does not limit the State’s right to pursue any other claims relating to or arising out
of any other matters whatsoever against Sterling. This Covenant Not to Sue is
conditioned upon the satisfactory performance by Sterling of its obligations under this
Consent Decree.

53.  Upon the effective date of this Consent Decree, Sterling hereby covenants
not to sue and not to assert any claims or causes of action against the State of Arizona,
its authorized officers, employees or representatives with respect to Covered Matters
under this Consent Decree, including but not limited to (1) any direct or indirect claims
for reimbursement from the WQARF or any othér provision of law, (2) any claim against
the State of Arizona including any department, agency, or instrumentality of the State of
Arizona under WQARF, A.R.S. § 49-285, or CERCLA Section 107,42 U.S.C. § 9607,
or Section 113, 42 U.S.C. § 9613, related to the Property, or (3) any claims arising out
of rerﬁedial actions at the Property related to Existing Contamination, including claims
based on ADEQ’s oversight or implementation of such activities or approval of plans for
such activities. This covenant does not preclude Sterling from suing the State for failure
to comply with the terms in this Consent Decree. Except as otherwise provided in this
Consent Decree, Sterling may assert any and all causes of action it has or hereafter may

have against any other person.

X]II. RESERVATION OF RIGHTS

54.  The covenant not to sue set forth in Section XI above does not pertain to

any matters other than those expressly specified in that Section. The State of Arizona
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reserves all rights against Sterling with respect to all other matters, including but not
limited to, the following:

(a) claims, if any, based on a failure by Sterling to meet a requirerﬁent of
this Consent Decree;

(b) any liability resulting from past or future releases of hazardous
substances, pollutants or contaminants at or from the Property caused or contributed to
by Sterling, its successors, assignees, lessees, or sub-lessees;

(c) any liability resulting from exacerbation by Sterling, its successors,
assignees, lessees or sub-lessees, of Existing Contamination;

(d) any liability r@sulting from the release or threat of release at the
Property after the Effective Date of this Consent Decree of hazardous substances,
pollutants or contaminants not within the definition of Existing Contamination;

(e) criminal liability;

(D) civil liability for past or future violations of local, State or federal laws
or regulations by Sterling.

55.  Nothing in this Consent Decree is intended as a release or covenant not to
sue for any claim or cause of action, administrative or judicial, civil or criminal, past or
future, in law or in equity, which the State of Arizona may have against any person, firm,
corporation or other entity not a party to this Consent Decree or not otherwise entitled

to the benefits of this Consent Decree pursuant to Section V. The State expressly
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reserves the right to bring any appropriate action against persons and entities who are not
parties to this Consent Decree.

56.  Nothing in this Consent Decree is intended to limit the right of the State
of Arizona to undertake remedial actions at the Property or to seek to' compel persons
other than Sterling to perform or pay for remedial actions at the Property. Nothing in this
Consent Decree shall in any way restrict the nature or scope of remedial actions which
may be taken or be required by the State in exercising its authority under State or federal
law. Sterling acknowledges that it is purchasing property where remedial actions may
be required. Sterling shall exercise due care at the Property with respect to Existing
Contamination and shall comply with all applicable local, State, and federal laws and
regulations related to proper management and control of the Existing Contamination.
Sterling agrees to cooperate fully with ADEQ in the implementation of remedial actions
at the Property and further agrees not to interfere with such remedial actions. ADEQ
agrees, consistent wilth its responsibilities under applicable law, to use all reasonable
efforts to minimize any interference with Sterling’s operations by such entry and
remedial actions. Sterling represents that it shall not, and its proposed development will
not, exacerbate or contribute to E‘xisting Contamination, create additional contamination
by an act or omission, or cause the Existing Contamination to present a substantial health
risk to the public. In the event Sterling becomes aware of any action or occurrence
which causes or threatens a release of hazardous substances at or from the Property that

constitutes an emergency situation or may present an immediate threat to public health
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or the environment, Sterling shall immediately take all appropriate action to prevent,
abate, or minimize such release or threat of release, and shall immediately notify ADEQ

of such release or threatened release.

XIII. CONTRIBUTION PROTECTION
57.  Withregard to claims fof contribution against Sterling, the Parties hereto
agree that, upon the Court’s entry of this Consent Decree, Sterling shall be protected
from contribution actions or claims and cost recovery actions or claims as provided by
WQARF, A.R.S. §49-292(C), and CERCLA § 113(£)(2), 42 U.S.C. § 9613(£)(2), for
Covered Matters. Should this Consent Decree be assigned pursuant to Section V, the
State of Arizona does not warrant, guarantee, or indemnify that the protections afforded

herein are legally assignable.

X1V. EASEMENT/NOTICE TO ADEQ AND SUCCESSORS IN INTEREST
58.  Sterling shall grant ADEQ and its authorized representatives an easemenf
to provide access to the Property for purposes of ensuring compliance with this Consent
Decree and/or the Prospective Purchaser Agreement, or for remedial actions authorized
pursuant to A.R.S. Title 49, Chapter 2, Article 5 in connection with contamination of the.
Site as of the date of acquisition of ownership of the Property. ADEQ agrees to provide

reasonable notice to Sterling of the timing of remedial actions to be undertaken at the

Property.
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59.  Sterling and any subsequent purchaser of the Property shall provide written
notice to ADEQ of any sale, assignment or other transfer of the Property at least 15
business days before the date of the transfer.

60.  Sterlingshall ensure that assignees, successors in interest, lessees, and sub-
lessees of the Property shall provide ADEQ with access to the portion of the Property
within their possession and control, for the purposes specified in Paragraph 58. Sterling
shall ensure that a copy of the Prospective Purchaser Agreement is provided to any
current or subsequent lessee, or sub-lessee or assignee, or purchaser of the Property as
of the effective date of the Prospective Purchaser Agreement and shall ensure that any
subsequent [eases, subleases, assignments or transfers of the Property or an interest in the
Property are consistent with this Section and Section V (Parties Bound/Assignment of
Covenant) of the Consent Decree.

61. On assignment, the Assignee assumes the obligations and the benefits of
the Prospective Purchaser Agreement and Consent Decree. All Assignees mﬁst meet the
requirements of A.R.S. § 49-285.01(A) and (B). Unless the Assignor has breached the
Prospective Purchaser Agreement or Consent Decree, the Assignor retains the benefits
of the Prospective Purchaser Agreement and Consent Decree.

XV. TERMINATION OF EASEMENT

62.  If Sterling or other parties bound by this Consent Decree pursuant to
Section V believe that the easements granted under Section XIV (Easement/Notice to

ADEQ and Successors in Interest) are no longer necessary to ensure compliance with this
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Agreement or A.R.S. Title 49, Sterling or such parties may request in writing that ADEQ
terminate the easements, provided, however, that the easements shall continue in force
unless and until the party requesting such termination receives written agreement from
ADEQ to terminate such provisions, which agreement shall not be unreasonably
withheld.

XVI. OTHER CLAIMS

63.  Nothing in this Consent Decree shall constitute or be construed as
providing any release, covenant not to sue, contribution protection or dismissal of any
claim to any person not a Party to this Consent Decree, except as specifically set forth

in Section V.

XVIIL. RIGHTS IN EVENT OF FAILURE TO OBTAIN COURT APPROVAL

64.  Ifthe State files a motion for entry of the Consent Decree after considering
public comment pursuant to Section XVIII herein and the District Court approves this
Consent Decree in the exact form in which it is presented by the Parties, neither of the
Parties may appeal the District Court’s decision. If the District Court, or an appellate
court if the District Court’s approval is appealed, does not approve this Consent Decree,
then this Consent Decree shall be null and void. If a non-party appeals or petitions and
an appellate court takes any action that has the effect of reversing the District Court’s
approval of this Consent Decree, the Consent Decree shall be null and void. If this
Consent Decree is declared null and void under this Section, then the Parties agree to

renegotiate this Consent Decree in an effort to reach an agreement that will be approved
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"by the District Court. Ifthis Consent Decree is not approved, the Court’s decision shall
have no effect on the Prospective Purchaser Agreement, and the complaint filed in the
District Court shall be dismissed without prejudice.

XVIII. FILING AND OPPORTUNITY FOR PUBLIC COMMENT

65.  This Consent Decree shall be filed with the Court for a period of not less
than 30 days to provide an opportunity for public review and comment before the Court
enters the Consent Decree as a final judgment. Within fourteen days of filing the
Consent Decree, Sterling shall publish at its own expense a notice of its availability for
review and comment two times in the Arizona Business Gazette and provide notice to
any other interested person. All comments shall be submitted to the Court and to both
Parties. The public review and comment period shall run for 30 days beginning on the
date of the last publication of the notice of availability for review and comment. The
State reserves the right to withdraw or withhold its consent if the comments regarding
the Consent Decree disclose facts or considerations which indicate that the Consent
Decree is inappropriate, improper, inadequate, or is not in the public interest.

XIX. SEVERABILITY CLAUSE

66. If any provision of this Consent Decree is declared invalid or
unenforceable, or is not approved in the exact form in which it is presented by the
Parties, the entire Consent Decree shall be null and void. To this end, the provisions of

the Consent Decree are not severable.
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XX. NOTICES AND SUBMISSIONS

67. The person designated to receive all correspondence and notices for

Sterling is as follows:

Name: Sterling Network Exchange, LLC
Attention: Anthony Wanger

Mailing Address: 650 Dundee Road, Suite 370
Northbrook, 1llinois 60062
Telephone: (847) 480-4000
Facsimile: (847) 480-0199

In addition, copies of all correspondence and notices shall be sent to Sterling’s attorney:

Name: Robert Kramer

Mailing Address:  Fennemore Craig
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

Telephone: (602) 916-5464

Facsimile: (602) 916-5664

The key contact and person designated to receive all correspondence for ADEQ is:

Name: Kris Kommalan
Mailing Address:  Superfund Programs Section
Arizona Department of Environmental Quality
3033 North Central Avenue
Phoenix, AZ 85012
Facsimile: (602) 207-4236

XXI. DOCUMENT RETENTION

68.  Sterling agrees to retain and make available to ADEQ for inspection and
copying all business and operating records, contracts, site studies and investigations, and
documents relating to operations at the Property, for at least ten years, following the

Effective Date of this Consent Decree. Prior to the destruction of said records described
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above, Sterling will offer the physical control and possession of said records to ADEQ.
The retention policy is limited in effect to remedial actions regarding Existing
Contamination at the Property, and does not apply to day-to-day operations of the
Property.
XXII. EFFECTIVE DATE
69.  The Effective Date of this Consent Decree shall be the date of entry by the

Court.

XXIII. RETENTION OF JURISDICTION

70.  This Court, until it terminates this Consent Decree, retains jurisdiction over .
both the subject matter of this Consent Decree and the Parties for the duration of the
performance of the terms and provisions of this Consent Decree for the purpose of
enabling any of the Parties to apply to the Court at any time for such further order,
direction, and relief as may be necessary or appropriate for the construction or
modification of this Consent Decree, or to effectuate or enforce compliance with its

terms.

XXIV. SECTION HEADINGS

71.  The section headings set forth in this Consent Decree are included for
convenience of reference only and shall be disregarded in the construction and
interpretation of any of the provisions of this Consent Decree.

/1
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XXV. SIGNATORIES

72.  Each undersigned representative of the Parties certifies that he or she is
fully authorized to enter into the terms and conditions of this Consent Decree and to
execute and legally bind such Party to this document.

73.  Sterling hereby agrees not to oppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree unless:

(a) the State notifies Sterling in writing that it no longer supports entry of
the Consent Decree; or
(b) the Court declines to approve the Consent Decree.

XXVI. PAYMENT OF COSTS

74.  Sterling agrees to pay ADEQ in advance for all anticipated fees associated
with filing the Complaint in this matter. Sterling also agrees to pay ADEQ the costs
incurred in preparing and executing this Consent Decree and all accompanying
documents. ADEQ shall timely provide Sterling with a statement that Sterling shall pay

no more than 15 days after the Court's entry of this Consent Decree.

AS TO THE STATE:
The State of Arizona

By: The Arizon‘a\Department of Environmental Quality

By W

David Esposito, Divisioﬁ) Director
Office of Waste Programs
Arizona Department of Environmental Quality

Date: 'LL ( i'\o \

23



AS TO THE DEFENDANT:

Sterling Network Exchange, LL.C, a Delaware
limited liability company

Py &WMM Mangy, (LC
By: - U.V/\ d‘@’i

Its: MermBn
Date: 2 //(’/O(
IT IS SO ORDERED this day of ,2001.

Judge, United States District Court
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EXHIBIT 1
PROSPECTIVE PURCHASER AGREEMENT
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PROSPECTIVE PURCHASER AGREEMENT

L INTRODUCTION. -

This Prospective Purchaser Agreement (f‘Agreement”) is made and entered into by
and between the Anzona Department of Environmental Quality ("ADEQ" or "the Depa;rtmedt;')
on behalf of the State of .A.r'izona and Sterling Network Exchange, LLC (“Purchaser”)

collectively, the “Parties”.

ADEQ enters into this Agreement pursuant to A.R.S. § 49-285.01 and AR.S. §

Purchaser is a Delaware limited liability company;” the address of which is 650
Dundee Road, Suite 370, Northbrook, Illinois 60062. The real property that is the subject of this
agresment is commonly known by its street address of 120 East Van Buren Street in Phoenix,
Arizona, and is bounded by Paolk Street, Second Street, Van Buran Strest and First Street (the
"Property").

The Parties agree to undertake all actions required by the terms and conditions of
this Agreement and A.R.S. § 49-285.01 and A.R.S. § 49-292. The purpose of this Agreement is
to settle and resolve, subject to reservations and limitations contained in Section VIII
(Reservation of Rights by State of Arizona), the potential liability of Purchaser for the Existing

Contamination at the Property which could otherwise result from Purchaser becoming the owner

of the Property.



The Parties agree that Purchaser’s entry into this Agreement, and the actions
undertaken by Purchaser in accordance with the Agreement, do not constitute an admission of any
liability by Purchaser.

The resolution of this patential liability, in exchange for provision by Purchaser to

the State of Arizona of a substantial public benefit, is in the public interest.

I DEFINITIONS.

L. Unless otherwise expressly provided herein, terms used in this Agreement which

are defined in Water Quality Assurance Revolving Fund ("WQAREF"), Arizona Revised Statutes’

Title 49, Chapter 2, Article 3, or the Comprehensive Environmental Response Compensation and
Liability Act; 42 U.S.C. §§ 9601 et seq.("CERCLA") or in rules or regulatioas promulgatéd
under WQARF or CERCLA shall have the meaning assigned to them in WQARF or CERCLA

respectively or in such regulations, including any amendments thereto. In the event of a conflict,

definitions under WQARF shall apply.
2. ' “ADEQ” shall mean the Arizona Department of Environmental Quality and“.any
successor departments or agencies of the State of Arizona.

3. “Existing Contamination” shall mean any hazardous substances as defined by

A.R.S. § 49-201(13) present or existing on or under the Property as of the effective date of this

Agreement.
4. “Parties” shall mean ADEQ and Purchiser.
5. “Progerty” shall mean the Facility as defined by A.R.S. § 49-281(8) which fits the

legal description in Exhibit 1 of this Agreement.

8. “Purchaser” shall mean Sterling Network Exchange, L.L.C., a Delaware limited

liability company. ,
7. . “Site” as defined by A.R.S. § 49-281(14) shall mean the Motorala/52™ Stree't.Site,

located in Phoenix, Maricopa County, Arizona, and depicted generally on the map attached as
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Exhibit 2. The Site shall include the Property, and all areas where hazardous substances hﬁve

come to be located,

II. STATEMENT OF FACTS.

8. The Site is identified on the WQARF Registry as an area where hazardous
substar;cé:s have been detected in the environment due to releases of hazardous substances from
| the Property and other sources located within the boundaries of the Site and ADEQ has been
provided sufficient information set forth in Exhibit 3 to reasonably identify the extent of the

contamuination at the Property.

IV. RESPONSIBILITIES OF PURCHASER ,

9. Purchaser represents that Purchaser did not cause or contribute to the Exist'ing
Contamination or otherwise cause or contribute to a Release or Threatened Release of a
hazardous substance at the Property oc the Site before Purchaser acquired title to the Property.

10..  Purchaser represents that.it is not affiliated with any other person who is a party

responsible for the release or threatened release of a hazardous substance at the Property or the

Site through any familial relationship, any corporate or contractual relationship, other than a

contract to protect a security interest.

11.  Purchaser represents that Purchaser’s invSlvement with the Progerty and the Site
has besn limited to the following: (1) Property tours by represéntatives of Pu{chaser; and (ii)
Engagement of Geotechnical and Environmental Consultants, Inc. ("GEC") to perform standard
pre-acquisition due diligence tasks related to the Property. The work by GEC related to the
Property consisted of document and records review, Property tour, and observation of site
_reconnaissance done by LFR-Levine Fricke ("LFR") as part of the "Phase I Environmental Site
Assessment of Former Phoenix Newspapers Building, 120 East Van Buren, Phoenix, Arizona”
prepared.'by LFR dated July 2, 1999 (See Item 2 in Exhibit 3). Based upon the representations by
Purchase;r, and ADEQ's reliance upon these representaticns, Purchaser represents Uil S ER e

1
mrerantly liakla FAe an avictine Ar thraatanad raleace nf a3 harardans substance at the Property.




12, Purchaser bears the burden of proving that any hazardous substance existed on the
Property as a result of releases of the hazardous substance beforz the date of acquisition of
ownership or operation of the Property. |

13, Purchaser shall exercise due care at the Property with respect to Existing
Contamination and shall comply with’ all applicable local, state, and federal statutes and
regulations. Purchaser recognizes that the implementation of remedial actions at the Property by
ADEQ or its. contractors may interfere with Purchaser’s use of the Property, and may require
closure of its operations or a part thereof. Purchaser agrees to cooperate fully with ADEQ or its
contractors in the implementation of remedial actions at the Site and- further agrees not to
intert:ere with such remedial actions. ADEQ and its contractors agree, consistent with its
responsibilities under applicable law, to use reasonable Iefforts to minimize any interference with
Purchaser’s operations by such entry and remedial actions.

14, Purchaser represents that it shall not exacerbate or contribute to Existing
Contamination, or cause the Existing Qontamination to present a sub'stantial health risk to the
public. In the event Purchaser becormes aware of any action or occurrence which causes or
threatens a release of hazardous substances at ar from the Property that co_nstitutes‘an emergency
situation or may present—an immediate threat to public health or the environment, Purchaser shall
immed;até@ take all appropriate action to prevent, abate, or minimize such release or threat of
release, and shall immediately notify ADEQ of such release or threatened release.

15. Purchaser agrees to perform thase activities set forth in Section V (Description of
Substantial Public Benefit).

16. For the purposes of this Agreement, ADEQ relies on the representations of

Purchaser. This Agreement is voidable by ADEQ in the event of misrepresentations by Purchaser.

V. DESCRIPTION OF SUBSTANTIAL PUBLIC BENEFIT.

7. Purchaser agrees to provide the following substantial public benefit:




3
) 1
¢

Praductive reuse of 2 vacanr ar abandoned industial commercial facility pursuant to
AR.S. § 49-285.04(A)(4)(c), and benefits attendanc thereta. Mare specifically, Purchaser intends
ta renovate and rarofit the currently vacant building on the Praperty for use and occupancy by
'data and teleghone provider tenants. Oacs rengvated, the tenants will invest additional capital in
the building by inst ; g Jugh technology equipn:nent to send, reczive, raure, monitor and
atherwise distribute datz signals and packets. These tenants will create jobs far themselves and
for surrounding businessas,

18.  Amoaunts due and awing pursuant tc the terms of this Agresment bur not paid in
accardance with the terms af this Agresment shall accrue incerest ac the rate established pursuanc
to A.R.S. § 44-1201.

19, Purchaser agress to perfarm all remedial measures in compliance with the WQARFE
pragram statutss and qules, and ather applicable pravisions of ALR.S. Tide 49, including, but nat

limited to, A.R.S. § 49-151 and § 49-152, and if pursuanc to a censent judgment, under the

Department’s supervis{on, the wark to be perfarmed in the Statement of Waork arcached as Exhibit

{
4. The parties agree that there (s na Exiubit 4 ta this Agresment.

V1. EASEMENT/NOTICE TO ADEQ AND SUCCESSORS TN INTEREST.
!

20.  Purchaser shall grant ADEQ and 'its authorized represantatives 2asements tQ
! .

pravide access g the Property {or purposes af ansuring compliancs ‘vith this Agreement, or for

-
Pi

remedial actiens in response tg contaminatian at the Praperty as of the date of acquisition of

ownerstup or ogerstian of the Progerty. ADEQ agrees ta pravide rezsonable notics ta Purchaser

Qrt the timing ofrem&diéﬂ measures to oe undertaken at the Progerty.

3l Within 3}0 days Tom the effective date of this Agreamenc, Purchaser shall recard a
certified caogy of this .-i,grc:mcnc with the Co‘uﬁty Razarder's Qffice in the cgunty n wiuch the
Property is l;:;_:_gg__ad. Thereafier, each da=d, title, or other instrument canveying an interest in the |

" . | . . . ;e ..
Praperzy shall caatain a notice stating that the Pronerty is sugjec: 10 this Agreament. Purchaser

1



shall send a copy of these documents to the persons listed in Section XIV(Notices and i
Submissians).
22.  Purchaser and any subsequent purchaser of the Property shall provide written’
notice to ADEQ of any sale, assignment or other transfer of the Property at least fifteen (15)
» business days before the date of the transfer. 4 i
23. Purchaser shall ensure that assignees, successors in interest, lessess, and
sublessees, of the Property shall provide the same access and cooperation. Purchaser shall ensufe
that a copy of this Agreement is provided to any current lessee or sublesses on the Property as of
the effective date of this Agreement and shall ensure that any subsequent léases, subleases,
assignments or transfers of the Property or an interest in the 'Property are consistent with this .
Section, and Section X (Parties Bound/Transfer of Covenant) of the Agreement.
24, On assignment, the Assignee assumes the obligations and the benefits of the
Agreement. Moreover, prior to or simultaneous with any transfer of the Property, the Transferee
as a part of the néticé required by this section must consent in writing to be bound by the terms ogx
this Agreement. All Assigness must meet the reqﬁirements of AR.S. § 49-285.01(A) and (B).

Unless the Assignor has breached the Agreement, the Assignor retains the benefits of the

Agreement.

VII. STATE OF ARIZONA’S COVENANT NOT TO SUE.

25.  Subject to the Reservation of Rights in Section VIII of this Agreement, the State
of Arizona covenants not to sue or take any other civil or administrative action against Purchaser
for any and all civil liability for injunctive relief or reimbursement of remedial action costs

pursuant to WQARF or pursuant to 42 U.S.C. § 9607(a), with respect to the Existing

Contamination.

VIO, RESERVATION OF RIGHTS BY STATE OF ARIZONA.

26, The covenant not to sue set forth in Section VII above does not pertain to any

matters other than those expressly specified in that Section. The State of Arizona reserves and



the Agreement is without prejudice to all rights against Purchaser with respect to all other

matters,-including, but not limited to, the following:

a) claims based on a failure by Purchaser to meet a requirement of this
Agreement;
1 b) any liability resulting from past or future releases of hazardous

substances, pollutants or contaminants at or from the Property caused or
contributed to by Purchaser, its successors, assigness, lessees or sublessees;

c) any liability resulting from exacerbation by Purchaser, its
successors, assignees, lessees or sublessees, of Existing Contamination;

d) any liability resulting from the release or threat of release of
hazardous substances, pollutants or contaminants, at the Property after the
effective date of this Agresment, not within the definition of Existing ,
Contamination;

e) civil ar criminal liability for past or future violations by Purchaser of
local, State or federal statutes or regulations.

27.  Mothing in this Agreement is intgnded as a release or covenant not to sue for any
claim or cause of action, administrative or judicial, civil or criminal, past or future, in law or in
equity, which the State of Arizona may have against any person, firm, corporation or other entity
not a party to this Agreement. B

28.  Nothing in this Agreement is intended to limit the right of the State of Arizona to
undertake future remedial actions at the Property or to seek to compel parties other than
Purchaser to perform or pay for remedial actions at the Property. Nothing in this Agreement shall
in any way restrict or limit the naturs or scope of remedial actions which may be taken or be

required by the State in exercising its authority under State or Federal law. Purchaser

acknowledges that it is purchasing property where remedial actions may be required.

!

IX. PURCHASER'S COVENANT NOT TO SUE AND RESERVATION OF RIGHTS.
29.  Except for claims arising out of the State of Arizona’s status as a responsible party

under WQARF, AR.S. § 49-283, if applicable, and 42 U.S.C. § 9607, Purchaser herehy




cavenants not to sue and not to. assert any claims or causes of action against the State of Arizona,
its authorized officers, employess, or representatives with respect to Existing Contamination at or
below the Property or under this Agreement, including but not limited to, any direct o‘r indiract
claims for reimbursement from the WQARF pursuant to A R.S. § 45-282 or from the Hazardous
Substance Superfund establi;hed pursuant té the Internal Revenue Code, 26 U.S.C. § 9507, 42
U.S.C. § 9607 or 42 U.S.C. § 9613, or any other provision of law, any claim against the State of
Arizona including any department, agency', or instrumentality ‘of the State of Arizona or fhe
United States including any department, agency, or instrumentality of the United States, under
WQARF, AR.S. § 49-285, or 42 U.S.C. § 9607, or 42 U.S.C. § 9613, related to the Property,
or any claims arising out of remedial actions at the Property related to Existing Contamination,
)
including claims based on ADEQ’s oversight or implementation of such activities or approval of
pl.ans for such act‘ivitie's. This Covenant Not to Sue and Covenant Not to Assert Claims does not
apply to acts of negligence or willful misconduct on the part of ADEQ Or its contractors in

performing remedial actions or engaging in.ather activities at the Property. ‘

X. PARTESS BOUND/ASSIGNMENT OF COVENANT.

30.  This Agreement shall apply to and be binding upon the State of Arizona, and shall
apply to and be binding on Purchaser, its officers, directors, employees, and agents, successors,
assignees, lessees or sublessees. Each signatory of a Party to this Agreement represents that he or

she i3 fully authorized to enter into the terms and conditions of this Agreement and to legally bind

such Party.

31 Notwithstanding any other provisions of this Agreement, all of the rights, benefits
and obligations conferred upon Purchaser under this Agreement may be assigned or transferred to
any person with prior written notice to ADEQ as prescribed by AR.S. § 49-285.01(E) and (F)

and Section VII (State of Arizona’s Covenant Not to Sue) of this Agreement.




X1  DOCUMENT RETENTION.

32, Purchaser agrees to retain and make available to ADEQ for inspection and copying
all business and operating records, contracts;, Site studies and investigitions, and documents
relating to operations at the Property, for at least five years, following the effective date of this

i { N

Agreement.

XIL. DISCLAIMER.

33, This Agreement in no way constitutes a finding by the State of Arizona as to the.
nsks to human health and the environment which may be posed by contamination at or below the
Property or the Site nor constitutes any representation by the State of Arizona that the Property

or the Site is fit for any particular purpose.

XO. PAYMENT OF COSTS.

34. Purchaser has paid to ADEQ an initial fee of S900.QQ_/in partial payment of
ADEQ's costs for the preparation and execution of this Agreement pﬁ}suar}t to AR.S. § 45-
| 2385.01(H). ADEQ shall brovidePurchaser with a billing for payment of ADEQ's remaining costs
for the preparation and execution_ofthis Agreement, which shall include, but not be limited to, the
cost of publishing the 'mandatory public notice for this Agreement. All fees shall be paid to

ADEQ in full prior to the execution of this Agreement.

-~

5. 1If Purchaser fails to comply with the terms of this Agresment, it shall be liable for
all litigation and other enforcement costs incurred by the State of Arizona to enforce this

Agreement or otherwise obtain compliance.

XIV. NOTICES AND SUBMISSIONS.

36.  All notices or other communications under this Agresment shall be in writing and
shall be deemed to have been duly given on the date of service, if served personally on the party

to whom notice was given, or on the third day after mailing, if mailed to the party to whcm notice




P

is to be given by first class mail, registered or certified return receipt, postage prepaid and

properly addressed as follows:

ADEQ: Knis Kommalan, Project Manager
Superfund Programs Section
' : Anizona Department of Eavironmental Quality
3033 North Central Avenue
Phaoenix, AZ 85012
Fax: (602) 207-4236

PURCHASER: * Sterling Network Exchange, LLC
Attention: Anthony Wanger
650 Dundee Road, Suite 370
Northbrook, Illinais 60062
Telephone: (847) 430-4000 '
Fax: (847) 480-0199

XVY. EFFECTIVE DATE.

37. The eﬁ“’ective date of this Agreement shall be the date upon which ADEQ executes

this Agreement.

XVI. TERMINATION.

) 38. If Purchaser or successors-in-interest believe that the easements granted under
Section VI (Easement/Notice to ADEQ and Successors in Interest) ars no longer necessary to
ensure compliance with this Agreement or A.R.S. Title 49, ﬁurchaser Or successars-in-interest
may request in writing that ADEQ agres to terminate the easements granted, provided, however,
that the easements shall continue in force unless an_d’until the party requesting such termination

recetves written agreement from ADEQ to terminate such provisions.

XVI. CONTRIBUTION PROTECTION.

39. With regard to claims for contribution against Purchaser, the Parties hereto agree

that, if Purchaser fully complies with the terms and conditions of iz Agreemeat, ADEQ may




agree to seek protection from contribution acticns or claims as provided by A.R.S. § 49-292(C)
and 42 U.S.C. § 9613(f)(2), for matters addressed in this Agreement and described in a separate,
judicially approved consent decree. The matters addressed in this Agreement are all remedial
actions taken or to be taken and remedial action costs incurred or to be incurred by the State of
Arizona or any other person for the Property with respect to the Existifxg Contamination,

40.  Purchaser agrees that with respect to any suit or claim for contribution brought by

it for matters related to this Agreement it will notify the ADEQ in writing no later than 60 days

priar to the initiation of such suit or claim.

XVIL EXHIBITS.

41.  Exhibit 1 shall mean the description of the Property which is the subject of this

Agreement.

42.  Exhibit 2 shall mean the map depicting the Site.

43.  Exhibit 3 shall mean the information presented to ADEQ pursuant to paragraph 8
¢

. R
of this Agreement. ~

44, There is no Exhibit 4 to this Agresment.

XIX. PLACEMENT OF LIEN BY THE DEPARTMENT.
45. In any case in which the state conducts remedial actions and there are unrecovered
response costs at a facility for which the owner of the f'aciiity is not liable, the State may, as a

condition of the agreement, impose a lien upon that facility for the unrecovered costs pursuant to

AR.S. §49-295.

XX. PUBLIC COMMENT.

45, This Agresment shall be subject to a thirty-day public comment period, after which
ADEQ may modify dr decline to execute a final Agreement if comments received disclose facts or
considerations which indicate that this Agreement is inappropriate, improper or inadequate.

However, if ADEQ proposes a madification to this Agreement that is unacceptable to Purchaser,



Purchaser may decline to enter into a final Agresment, within thirty days of receipt of the

-t
Bael]

modifications, without penalty or prejudice.

47, Subject to satisfactory performance of the abligations under this Agreement, the
Purchaser is not liable to this State unde;‘ Arizona Revised Statutes Title 49, Chapter 2, Article 5,
for any release of a hazardous substance at the Property that exists on the date of acq-uisition of

ownership or operation of the Property.

It is So Agreed: : _
ARIZONA DEPARTMENT OF

ENVIRONME ITY
By:

' ‘ Director, Waste Programséjivision
Date: bd 5‘/(}0
-

Itis So Agreed: - :
STERLING NETWORK EXCHANGE, LLC

OO, L

% Q"’ I/ _\ 1/ =
Its: I DERNT

Date: il \76(05




STATE OF ARIZONA )
| ) ss
County of MARICOPA )

The foregoing instrument was acmow[edced befor= me this J“éay of é‘,&,&
2000, by ! %uma , the Director of Waste Programs Division of the Arizona

Department of Environrental Quality.

AL SEAL , : . P '
B\ CARGLYN W POOLE ) ,
%) Notary Pustic - State of Arizena ‘
S MASICOPA COUNTY A p b DS T la

> 11,2002 H
=" My Comm. Expires Agr N Notary Publi¢

My Commission Expires:

w/ [ox

STATE OF _—_T_[[;'y—;o:'S )

ss
County of (oo < )

The foregoing mstrumerLLﬂjvaS ac\nowledoe;i_ifefore me thlS 25th day of Ja nuca '/‘k/
2000, b/TET’_r‘e \/ S re/mwan | the fres do vy T of Sterlmg,Networ Exchange,
LLC, a Delaware limited liability company, on behalf of the Company.

N en /ﬂémﬂﬂ/u

Not jatd Dvlb_lLC

/..\ e BERS PYY
?ﬁ% “OFACIAL SEAL”
My Commission Expires: B @%m%m M

D2 5-03

3 e I Y020 A S A o ol i O A




Sarcel No.

That portion of tha Southeast guaTter ol Secticn 5, Township 1 Norch

the Gila and Salt River Base and Meridian, Max

Slock, designated as Block 14, on the plat of ZURCIEILL ADDITION, a2
recorded in Boock of Maps, page 15, recards of Maricopa County, Ari

Resusvey of CHURCEILL ADDITION, a2 subdivision recorded
racords of Maricopa Couznty, bound-d on the West
by Second Streez, on the Nozth by 3olk St anc on the

2ll as shown on said Plats of CHEURCEILL ADDITION

by First St

2

X

in Book 2 of Maps,

icopa Councy, Asizona, being all of

. Range 3 EZast of
2
subdivision
zona, and a
page &2,
reat, oa thz Zas:

Scuzh by Van Buren Strasc

¢

Except the Sguth 7.75 fset condemned to City QI Phoenix by Judgment datsd Novembex

21, 1341, recorded in Recoxdidg No. E7-347355

Pazxcel No. 2

]
That portion of the Southeast guaztexr of Saction 5, Township 1 Noxth
the Gila and Salt River Ease zad Maridian, Maricopa Count y Arizonz,
2s the North South zllev lying within Block 14, CHURCHILL ADDITION,
recorded in Book 1 of Maps, page 15, rzecoxds of Maricopa Councy, Rri
zbandoned by Resolution No. 12881, recorded in Docket 7044, page 1&2,
Maricopa County, Axizonz;
Zxcest the South 7.75'faez condemened ta City ci Phoenix hy Judgment
21, 1941, recoxded in Recording No. 87-347353
Parcel No. 3:

That portiocn of the Southeast cuarter of Section S,

. Ranges 3 Zast oI
being desiganated
a subdivision
iona, as

racoxds o

dacad Nover

Township 1 North, Range 3

Zastc of

the Gila and Salt River Base and Meridian, Maricopa Councty, Axizona, descTibed as
follous: .

-
A stzip of land 2.78 feet in width lving East from and adjacent to the West lins of
Section St-s=t as showvn on Plat of the Resurvey of Churchill Addiczion, a subdivision
racordad in 3cok 2 of Maps, page 6%, records of MaTicopa County, Axizona and
exzznding from the South line of Polk Str2st to the Norzzh line of Van 3uran Streal;
EZxcepc the South 7.7S feer cond=mned to Cizy of Phoenix by Judgment catad NovemieI
21, 1331, =xecorded in Fecozding No, §7-347353

Exhibit 1
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Exhibit 3 to Prospective Purchaser Agreement by and between the Arizons
Department of Environmental Quality on behalf of the State of Arizous 2nd
Sterling Network Exchange, LLC

,I

[\

[

. "Subsurface Soil Investigation Report Phoenix Newspapers, Incarporated, 120

East Van Buren Street, Phoenix, Arizona" signed on 7/16/93 by Katherine
Roxlo with Brown & Caldwell. - *

"Phase I Environmental Site Assessment of Former Phoenix Newspapers
Building, 120 East Van Buren Strest, Phoenix, Arizona" dated July 2, 1999
prepared by LFR Levine-Fricke.

"Phase I Environmental Site Assessment of Former Phoenix ‘Newspapers
Building, 120 East Van Buren Strest, Phoenix, Arizona" dated Qctober 6,
1999 prepared by LFR Levine-Fricke.

"Investigation Report for Drywells in Sub-Basement of Gld Fhoznix
Newspapers, Inc. Building, 120 East Yan Buren Strest, Phoenix, Arizona”
dated September 7, 1999 prepared by LFR Levine-Fricke.

"Aquifer Protection Permit Application for Drywells in Sub-Basement of Old
Phoenix Newspapers, Inc. Building, 120 East Van Buren Strest, Phoenix,

Arizona" dated September7, 1999 prepared by LFR Leving.-FricIcc.
"Volume II Aquifer Permit Application for Drywells in Sub-Basement of Old
Phoenix Newspapers, Inc. Building,. 120 E. Van Buren Strest, Phoenix,

Arizona" dated September 7, 1999 prepared by LFR Levine-Fricke.

Letter from Chio-Lian Chen on behalf of ADEQ to Katherine Roxlo dated
October 12, 1995.

EXHTBIT 3




There is no Exhibit 4 to the Prospective Purchaser Agreement by and between the
Arizona Department of Environmental Quality and Sterling Network Exchange, LLC.
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JANET NAPOLITANO
Arizona Attorney General
Firm State Bar No. 14000

Linda J. Pollock

State Bar No. 004722

Assistant Attorney General

Office of the Arizona Attorney General
1275 West Washington Street
Phoenix, Arizona 85007

(602) 542-1610

Attorneys for Plaintiff

FILED LODGED
RECEIVED COPY
JAN 1 02

CLERK U SPIS;'ng;I’zgSXRT
DISTRICT OF A
DRPUTY

BY,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality,

Plaintiff,

Sterling Network Exchange No. 2, LLC,
a Delaware limited liability company,

Defendant.

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona )
Department of Environmental Quality

Plaintiff,
V.

Sterling Network Exchange, LLC,
a Delaware limited liability company,

Defendant.

No. CIV 01-0359-PHX-SLV
No. CIV 01-0360-PHX-SLV

(Consolidated)

NOTICE OF LODGING
OF CONSENT DECREE
FOR APPROVAL AND
ENTRY

(Prospective Purchaser Settlement
Under A.R.S. § 49-285.01)

STERLING NETWORK
XCHANGE, LLC)
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Plaintiff State of Arizona ex rel. Arizona Department of Environmental Quality and

Jacqueline E. Schafer, Director of ADEQ and Arizona’s Trustee for natural resources, gives

notice that it has lodged the attached prospective purchaser Consent Decree with this Court

for approval and entry.
/0

Respectfully submitted this

Original lodged this / aA day
of January, 2002 with:

The Honorable Stephen L. Verkamp
Magistrate

United States District Court

for the District of Arizona

401 West Washington Street
Phoenix, Arizona 85003 '

and

Copy mailed to:

Robert J. Kramer, Esquire
Fennemore Crai

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

/dé%% z“j/'o

day of January, 2002.

JANET NAPOLITANO
Attorney General

By

/

ot [T0tity

Linda J. Pollock, Assistant Attorney General
Attorneys for Plaintiff
State of Arizona
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JANET NAPOLITANO
Arizona Attorney General
Firm State Bar No. 14000

Linda J. Pollock

State Bar No. 004722

Assistant Attorney General

Office of the Arizona Attorney General
1275 West Washington Street
Phoenix, Arizona 85007

(602) 542-1610

Attorneys for Plaintiff

FILED LODGED
RECEIVED COPY
JAN 1-0 p002

CLERK U § DISTRICT COURT

DISTRICT OF ARIZONA
-1 g

i

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality,

Plaintiff,
V.
Sterling Network Exchange No. 2, LLC,

a Delaware limited liability company,

Defendant.

No. CIV 01-0359-PHX-SLV
No. CIV 01-0360-PHX-SLV

(Consolidated)

NOTICE OF LODGING
OF CONSENT DECREE
FOR APPROVAL AND
ENTRY

(Prospective Purchaser Settlement
Under A.R.S. § 49-285.01)

(STERLING NETWORK
EXCHANGE NO. 2, LLC)

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality

Plaintiff,
V.

Sterling Network Exchange, LLC,
a Delaware limited liability company,

Defendant.
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Plaintiff State of Arizona ex rel. Arizona Department of Environmental Quality and

Jacqueline E. Schafer, Director of ADEQ and Arizona’s Trustee for natural resources, gives

notice that it has lodged the attached prospective purchaser Consent Decree with this Court

for approval and entry.
1D

Respectfully submitted this

Original lodged this/O4 _ day
of January, 2002 with:

The Honorable Stephen L. Verkamp
Magistrate

United States District Court

for the District of Arizona

401 West Washington Street
Phoenix, Arizona 85003

and

Copy mailed to:

Robert J. Kramer, Esquire
Fennemore Craig

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

day of January, 2002.

JANET NAPOLITANO
Attorney General

o ot Jltlie,

Linda J. Pollock, Assistant Attorney General
Attorneys for Plaintiff
State of Arizona
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JAN 10 2002

CLERK U 8 DISTRICT COURT
DISTRICT OF ARIZONA

RECEIVED

LODGED

Z DEPUTY

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality,

Plaintiff,

Sterling Network Exchange No. 2, LLC,
a Delaware limited liability company,

Defendant.

No. CIV 01-0359-PHX-SLV
No. CIV 01-0360-PHX-SLV

(Consolidated)

ORDER FOR ENTRY
OF CONSENT DECREE

(Prospective Purchaser Settlement
Under A.R.S. §49-285.01)

STERLING NETWORK
XCHANGE, LLC) |

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona .
Department of Environmental Quality

Plaintiff,

V.

Sterling Network Exchange, LLC,
a Delaware limited liability company,

Defendant.

Upon review of the proposed Consent Decree filed by the parties and the Motion for

Entry of Consent Decree, and for good cause shown,

IT IS HEREBY ORDERED that the Court grants the Motion for Entry of Consent

Decree and does approve and enter the Consent Decree in the form lodged with the Court on

January 10, 2002, and filed herewith.
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DATED this __ dayof

, 2002.

Stephen L. Verkamp
United States Magistrate Judge




o 0 N3 N R~ W

A N N N N N i N B S R S o S SO S W

e

FILED

BY

LODGED

RECEIVED COoPY

JAN 1 0 2002

CLERK U S DISTRICT COURT

ARIZONA
DISTRICT OF Y DEPUTY

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality,

Plaintiff,

Sterling Network Exchange No. 2, LLC,
a Delaware limited liability company,

Defendant.

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona '
Department of Environmental Quality

Plaintiff,

V.

Sterling Network Exchange, LLC,
a Delaware limited liability company,

Defendant.

No. CIV 01-0359-PHX-SLV
No. CIV 01-0360-PHX-SLV

(Consolidated)

ORDER FOR ENTRY
OF CONSENT DECREE

(Prospective Purchaser Settlement
Under A.R.S. § 49-285.01)

(STERLING NETWORK
EXCHANGE NO. 2, LLC)

Upon review of the proposed Consent Decree filed by the parties and the Motion for

Entry of Consent Decree, and for good cause shown,

IT IS HEREBY ORDERED that the Court grants the Motion for Entry of Consent

Decree and does approve and enter the Consent Decree in the form lodged with the Court on

January 10, 2002, and filed herewith.
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DATED this day of

, 2002,

Stephen L. Verkamp
United States Magistrate Judge
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— FILED LODGED

___Receved \/ copy
JANET NAPOLITANO
Arizona Attorney General JAN 10 2002
Firm State Bar No. 14000 CLERK U 8 DISTRICT COURT

DISTRIC
Linda J. Pollock | ay LTy
State Bar No. 004722 —

Assistant Attorney General

Office of the Arizona Attorney General
1275 West Washington Street
Phoenix, Arizona 85007

(602) 542-1610

Attorneys for Plaintiff

Robert J. Kramer, Esquire

State Bar No. 012235

Fennemore Craig

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

(602) 916-5464

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

State of Arizona ex rel. Jacqueline E. No. CIV 01-0359-PHX-SLV
Schafer, Director, Arizona No. CIV 01-0360-PHX-SLV
Department of Environmental Quality,
(Consolidated)
Plaintiff,
JOINT MOTION FOR APPROVAL
AND ENTRY OF CONSENT
V. DECREE :
Sterling Network Exchange No. 2, LLC, (Prospective Purchaser Settlement
a Delaware limited liability company, Under A.R.S. § 49-285.01)
Defendant.
(STERLING NETWORK

EXCHANGE, LLC)

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona .
Department of Environmental Quality

Plaintiff,
V.

Sterling Network Exchange, LLC,

.a Delaware limited liability company,

Defendant.




O 00 N N Wi W) e

B NN NN NN NN e
® I & 0 EF OB = 3 06 % 9 &0 - R o0 =5

Plaintiff State of Arizona ex rel. Arizona Department of Environmental Quality
(“State”) and Defendant Sterling Network Exchange, LLC (“Sterling”) request that this
Court approve, sign and enter the Consent Decree lodged with this Court. The Consent
Decree is the product of a prospective purchaser settlement between the Parties pursuant to
Ariz. Rev. Stat. Ann. (A.R.S.) § 49-285.01 and should be approved because it is fair,
reasonable, and consistent with the objectives of CERCLA', which is the test for court

approval of CERCLA settlements. State of Arizona v. Nucor Corp., 825 F. Supp. 1452, 1456

(D. Ariz. 1992), aff’d, 66 F.3d 213 (9" Cir. 1995).

This Motion is supported by the following Memorandum of Points and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

I ARIZONA’S PROSPECTIVE PURCHASER AGREEMENT STATUTE

In 1997, the Arizona Legislature enacted A.R.S. § 49-285.01, which authorizes the
State acting through fhe Arizona Department of Environmental Quality (ADEQ)? to enter
into an agreement under Arizona’s Superfund law, the Water Quality Assurance Revolving
Fund (“WQARF™)?, and § 107 of CERCLA with any person who purchases real property
contaminated with a hazardous substance. A person is eligible for a prospective purchaser
agreement with the State if all the following conditions are met: (1) ADEQ has been
provided with sufficient information to reasonably identify the extent of the contamination,
(2) the prospective purchaser is not liable for the contamination or for an existing or
threatened release of a hazardous substance at the property, (3) the proposed redevelopment
or reuse of the property will not contribute to or exacerbate the contamination, unreasonably
interfere with remedial actions at the property, or cause the contamination to present a

substantial health risk to the public, (4) the prospective purchaser will provide a substantial

'Comprehensive Environmental Resgonse, Compensation and Liability Act of 1980
(“CERCLA™),42U.S.C. §§9601-9675 (1980), as amended by the Superfund Amendments and
Reauthorization Act of 1986 (“SARA”), Pub. L. No. 99-499, 100 Stat. 1613 (1986).

2ADEQ was created on August 13, 1986 and is charged with enforcing Arizona’s environmental
laws. A.R.S. §§ 49-202, 203 (Supp.2000).

'AR.S. §§ 49-281 to -298.
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public benefit, and (5) ADEQ consults with local planning and zoning authorities with
jurisdiction over the property and considers reasonably anticipated future land uses at the
property and surrounding properties.

A.R.S. § 49-285.01 authorizes the State to grant a release and covenant not to sue to
the prospective purchaser for any liability the purchaser may have to the State under
WQARF and CERCLA related to releases of hazardous substances at the property that exist
on the date of the purchaser’s acquisition of ownership. The parties may also agree to seek
an order of the court approving a settlement that grants the prospective purchaser protection
from claims of contribution under WQARF and § 113(f)(2) of CERCLA. The prospective
purchaser is not eligible for a prospective purchaser agreement or a settlement if he is
affiliated with anyone who is responsible for the contamination through any familial
relationship or any corporate or contractual relationship, other than a contract to protect a
security interest. Moreover, the prospective purchaser bears the burden of proving that the
contamination was released before he acquired ownership of the property.

A.R.S. § 49-285.01 requires the prospective purchaser to provide written notice to
ADEQ of any sale, assignment or other transfer of the property at least fifteen (15) business
days before the date of the transfer. In addition, a prospective purchaser agreement is
assignable if the assignee qualifies as a prospecﬁve purchaser and notice of the assignment is
given to ADEQ at least fifteen (15) business days before the date of the assignment. The
assignee shall assume all the obligations and benefits of the prospective purchaser
agreement.

The statute requires ADEQ to pubiish notice of the prospective purchaser agreement
in a newspaper of general circulation in the county in which the property is located at least
fifteen (15) business days before the execution of a prospective purchaser agreement. The
notice shall include a general description of the contents of the agreement and any interested
person may comment on the proposed agreement in writing to ADEQ. A.R.S. § 49-
285.01(G). In addition, public notice of a prospective purchaser consent decree which

awards contribution protection is also required. A.R.S. § 49-292(G).

3
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II THE PARTIES HAVE COMPLIED WITH THE PROSPECTIVE
PURCHASER AGREEMENT STATUTE AND REQUEST ENTRY OF A
CONSENT DECREE GRANTING TO STERLING CONTRIBUTION

PROTECTION
On November 12, 1999, Sterling purchased the former Phoenix Newspaper

Building at 120 East Van Buren Street, Phoenix, Arizona (the “Property”) (the adjacent
parking annex is also the subject of a prospective purchaser Consent Decree lodged
concurrently herewith between the State and Sterling Network Exchange No. 2, LLC, in this
consolidated action). The Property purchased by Sterling is located within the Motorola 52™
Street Superfund Site and the groundwater beneath the Property has been impacted by -
releases of hazardous substances. Even though Sterling represents that it did not cause or
contribute to these releases of hazardous substances, the company became an “owner” under
CERCLA upon acquisition of title and strictly, jointly and severally liable for all costs
incurred by the State or third persons in responding to releases at or from the Property.*

| Sterling filed an application for a prospective purchaser agreement with ADEQ), and,
upon reviewing the relevant information, ADEQ determined that Sterling was eligible for a
prospective purchaser agreement. Following publication of notice of the agreement, ADEQ
signed the prospective purchaser agreement on April 3, 2000. The agreement provides that
the Parties agree to seek an order of the Court granting approval of a settlement that contains
contribution protection. Thereafter, the State filed this action in an effort to provide Sterling
with contribution protection under WQARF and CERCLA.

Sterling complied with A.R.S. § 49-285.01(G) by publishing a notice of the
prospective purchaser Consent Decree on June 14, 2001 and June 21, 2001, in the Arizona
Business Gazette, a newspaper of general circulation in the county where the Property is
located. The notice summarized the Consent Decree and stated that the Consent Decree was

available for review and any interested person may file a written comment with this Court

*“Owner ” is defined by § 101(20) of CERCLA, 42 U.S.C. § 9601(20). An owner is liable for:
(1) all response costs incurred by the United States or a State, (2) all necessary response costs incurred
by any other person, (3) natural resources damages, and (4) the costs of any health assessment. Section
107(a) of CERCLA, 42 U.S.C. § 9607(a).
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within thirty (30) days. A copy of the notice and the affidavit of publication are attached as
Exhibit 1. The thirty day public comment expired on July 23, 2001 and no public comments
were filed.

III. TERMS OF THE PROSPECTIVE PURCHASER CONSENT DECREE

The purpose of the Consent Decree is to resolve the potential WQARF and CERCLA
liability that Sterling may have relating to Existing Contamination at the Property, defined as
any hazardous substances present or existing at or from the Property as of the effective date
of the prospective purchaser agreement. The Consent Decree is also intended
to provide Sterling with contribution protection under WQARF and CERCLA which
is effective only after the Consent Decree is approved and entered by this Court.

The Consent Decree contains the following material provisions:

1. Representations by Sterling Sterling represents that it did not cause or contribute
to the contamination at the Property, is not affiliated with any person who is responsible for
the contamination, and was not an owner or operator of the Property before acquiring title to
the Property. Sterling represénts that it has not altered or disposed of any documents or
other information relating to the contamination and has fully and accurately disclosed to
ADEQ all information in its possession or control relating to the environmental condition of
the Property. Consent Decree, Article I[X.

2. Access. Sterling agrees to grant to ADEQ and its authorized representatives an
easement to provide access to the Property for remedial actions authorized by WQARF in
connection with Existing Contamination. Consent Decree, Article XIV.

- 3. Redevelopment of the Property. Sterling agrees to renovate the Property and put

the building into productive reuse. Consent Decree, Exhibit 1, Paragraph V.

4. Due Care. Sterling agrees to exercise due care at the Property and to comply with
all applicable local state and federal environmental laws, and to not exacerbate or contribute
to any Existing Contamination. Consent Decree, Exhibit 1, Paragraph I'V.

5. Covenant Not to Sue. The State grants to Sterling a covenant not to sue under

WQARF and CERCLA for Existing Contamination at the Property. The scope of the State’s
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covenant not to sue is defined in “Covered Matters,” Consent Decree, Article XI; Article

VIII, par. 35.

6. Reservation of Rights. The State reserves the right to proceed against Sterling for
any matter not covered by the Consent Decree. Consent Decree, Article XII.

7. Assignment of the Consent Decree. If Sterling assigns its interest in the Property,
the assignee shall assume all obligations under the prospective purchaser agreement and this

Consent Decree. Consent Decree, Article XIV.

IV. THIS COURT SHOULD APPROVE AND ENTER THIS CONSENT DECREE
Prior to approving a proposed CERCLA settlement agreemenf, the court must find that
the settlement is procedurally fair, substantively fair and reasonable, and consistent -with the
objectives of CERCLA. U.S. v. Montrose Chemical Corp. of California, 50 F.3d 741, 746
(9" Cir. 1995); U.S. v. Cannons Eng’g Corp., 899 F.2d 79, 84-85 (1* Cir. 1990); State of

[ Arizona v. Nucor Corp., 825 F. Supp. 1452, 1456, aff'd, 66 F.3d 213 (9" Cir. 1995). The
decision to approve a consent decree is left to the court’s discretion, which will not be
reversed unless the court clearly abused its discretion. Montrose, 50 F.3d at 746. In
determining whether a settlement satisfies the foregoing test, the court is guided by two well
settled principles.

First, the court shall give deference to the ageﬁcy’s expertise and determination that
the settlement is fair, reasonable, and consistent with the objectives of CERCLA. Montrose,
50 F.3d at 746; Cannons, 899 F.2d at 84; Nucor, 825 F. Supp. at 1456. Although the true
measure of deference due to the agency depends on the persuasive power of the agency’s
proposal and rationale, a court reviewing a proposed consent decree “must refrain from
second-guessing the Executive Branch.” Cannons, 899 F.2d at 84. Such deference is
appropriate given that the parties, who are knowledgeable and represented by experienced
lawyers, “have hammered out an agreement at arm’s length and advocate its embodiment in a

consent decree.” Id
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Second, the court will not conduct a de novo review of the merits of the proposed
settlement, but neither will it “mechanically rubberstamp” the agreement. Cannons, 899 F.2d
at 84; Nucor, 825 F. Supp. at 1456. The court will review CERCLA settlements with a
presumption in favor of approval. Id. at 87-88; U.S. v. Bay Area Battery, 895 F. Supp. 1524,
1528 (N.D. Fla. 1995). The court’s task is not to substitute its own judgment for that of the
parties, but rather to determine whether the settlement represents a reasonable compromise
while bearing in mind the law's generally favorable disposition toward the voluntary
settlement of litigation and CERCLA's specific preference for early settlements. Montrose, 50
F.3d at 748; Cannons, 899 F.2d at 84.

A.  Procedural Fairness

The process that results in a CERCLA settlement agreement must be procedurally fair.
When considering the procedural fairness of the agreement, the court must look to the
negotiation procéss and attempt to gauge its candor, openness and bargaining balance.
Cannons, 899 F.2d at 87; Nucor, 825 F. Supp. at 1456.

The Consent Decree lodged with this Court and the underlying Prospective Purchaser
Agreement are the result of negotiations between the Parties concerning the extent and nature
of the contamination at the Property, access, public notice, and other material issues. The
Parties are represented by experienced environmental attorneys who conducted the settlement
negotiations in good faith and at arm’s length. The Consent Decree is the result of a process
that was procedurally fair.

B. Substantive Fairness and Reasonableness

Substantive fairness concerns the issues of correctiyye justice and accountability.
(Nucor, 825 F. Supp. at 1458-59. The settlement terms should be based on an acceptable
measure of comparative fault that apportions liability according to a rational (if necessarily
imprecise) estimate of how much harm each responsible party has caused. Cannons, 899

F.2d at 87-88; Foamseal, Inc. v. Dow Chemical Co., 991 F. Supp. 883, 885 (E.D. Mich.
1998).
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The court’s role is not to determine the best method for measuring fault or
apportioning liability, but rather to uphold the method proposed by the agency, unless it is
arbitrary, capricious, and devoid of a rational basis. Nucor, 825 F. Supp. at 1459; Cannons,
899 F.2d at 87-88; Foamseal, 991 F. Supp. at 885. In determining whether a settlement is
substantively fair, the court will consider both tangible and intangible benefits to the state and
prior cooperation by the settling party. Nucor, 825 F. Supp. at 1462.

In enacting A.R.S. § 49-285.01, the Arizona Legislature determined it was in the
public interest to allow innocent prospective purchasers to escape the financial burdens of
CERCLA and WQAREF by settling with ADEQ. The Legislature enacted A.R.S. § 49-
285.01 in order to allow prospective purchasers, who had nothing to do with the
contamination, to quickly settle their liability to the State and receive contribution protection
under WQARF and CERCLA. The statute provides a simple, rational, and efficient method
of resolving an innocent owner’s potential liability under WQARF and CERCLA liability. In
turn, the relief afforded to prospective purchasers acquiring contaminated properties
promotes the redevelopment of “brownsfield” properties. The Consent Decree between the
Parties satisfies the test of substantial fairness and reasonableness.

C. Consistency With the Objectives of CERCLA

The proposed settlement must be consistent with the CERCLA principles of
accountability, the desirability of an unsullied environment, and promptness of response
activities. Charles George Trucking, 34 F.3d at 1086; Nucor, 825 F. Slipp. at 1464.
CERCLA is designed to favor settlements over litigation and its primary goal is to encourage
early settlements. Montrose, 50 F.3d at 748; Cannons, 899 F.2d at 84; Nucor, 825 F. Supp.
at 1464.

The Consent Decree between the Parties is consistent with the objectives of CERCLA.
Sterling’s acquisition and redevelopment of the Property will put otherwise vacant property
to a productive reuse while relieving the company of the harsh consequences of strict, joint

and several liability under CERCLA and several liability under WQARF.
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V. CONCLUSION

Based upon the foregoing, the State requests that this Court approve and enter the

Consent Decree as lodged.

RESPECTFULLY SUBMITTED this ’ ©_ day of January, 2002.

JANET NAPOLITANO

Attornezszrjl
By y ;rﬁé_n/%_\

Linda J. Pollock,

Assistant Attorney General

Attorneys for Plaintiff
State of Arizona

FENNEMORE CRAIG

By QM’ D K

Oriﬁinal and one copy filed
with the U.S. District Court

this /0L4day of January, 2002
and a copy mailed this same date to:
The Honorable Stephen L. Verkamp

U.S. Magistrate Judge
123 North San Francisco St.

Flagstaff, AZ 86001 _
ﬂ’ﬁ% _/\&A/

7~

214962

r, Esquire

Robert J. K%
Attorneys forDefendant
Sterling Network Exchange, LLC
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EXHIBIT 1
AFFIDAVIT OF PUBLICATION
STERLING NETWORK EXCHANGE, LLC




AFFIDAVIT OF PUBLICATION

B Arizona |
uslness
T Gazette

PO BOX 194

Phoznix, Arizena 25001-0194

(602) 444-7300 FAX (602) 444-7364

STATE OF ARIZONA

COUNTY OF MARICOPA (55

- Tom Bianco, being first duly sworn, upon oath deposes

and says: That he is the legal advertising manager of
the Arizona Business Gazette, a newspaper of general

circulation in the county of Maricopa, State of Arizona,
published weekly at Phoenix, Arizona, and that the

copy hereto attached is a true copy of  the

advertisement published in the said paper on the dates

indicated.

06/14/2001
06/21/2001

i

Swdrn to before me this
218T day of
JUNE A.D. 2001

= NSRRI
BRFICIAL S2AL

GLORIA SALDIVA
239 25 L-ARIZ

Notary Public
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JANET NAPOLITANO
Arizona Attorney General
Firm State Bar 1\?,0. 14000

Linda J. Pollock

State Bar No. 004722

Assistant Attorney General

Oftice of the Arizona Attorney General
1275 West Washington Street
Phoenix, Arizona 85007

(602) 542-1610

Attorneys for Plaintiff

Robert J. Kramer, Esquire

State Bar No. 012235

Fennemore Craig

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

(602) 916-5464

Attorneys for Defendant

FILED | LODGED
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CLERK U § DISTRICT COURT

£ ARIZONA
DISTRICT O " DEPUTY

BY

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality,

Plaintiff,

V.

Sterling Network Exchange No. 2, LLC,
a Delaware limited liability company,

Defendant.

State of Arizona ex rel. Jacqueline E.
Schafer, Director, Arizona _
Department of Environmental Quality

Plaintiff,
V.

Sterling Network Exchange, LLC,
a Delaware limited liability company,

Defendant.

No. CIV 01-0359-PHX-SLV
No. CIV 01-0360-PHX-SLV

(Consolidated)
JOINT MOTION FOR APPROVAL
AND ENTRY OF CONSENT
DECREE
grospective Purchaser Settlement
nder A.R.S. § 49-285.01)

(STERLING NETWORK
EXCHANGE NO. 2, LLC)
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Plaintiff State of Arizona ex rel. Arizona Department of Environmental Quality
(“State”) and Defendant Sterling Network Exchange No. 2, LLC (“Sterling No. 2”) request
that this Court approve, sign and enter the Consent Decree lodged with this Court. The
Consent Decree is the product of a prospective purchaser settlement between the Parties
pursuant to Ariz. Rev. Stat. Ann. (A.R.S.) § 49-285.01 and should be approved because it is
fair, reasonable, and consistent with the objectives of CERCLA', which is the test for court
approval of CERCLA settlements. State of Arizona v. Nucor Corp., 825 F. Supp. 1452, 1456
(D. Ariz. 1992), aff’d, 66 F.3d 213 (9" Cir. 1995).

This Motion is supported by the following Memorandum of Points and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

L ARIZONA’S PROSPECTIVE PURCHASER AGREEMENT STATUTE

In 1997, the Arizona Legislature enacted A.R.S. § 49-285.01, which authorizes the
State acting through the Arizona Department of Environmental Quality (ADEQ)? to enter
into an agreement under Arizona’s Superfund law, the Water Quality Assurance Revolving
Fund (“WQARF”)*, and § 107 of CERCLA with any person who purchases real property
contaminated with a hazardous substance. A person is eligible for a prospective purchaser
agreement with the State if all the following conditions are met: (1) ADEQ has been
provided with sufficient information to reasonably identify the extent of the contamination,
(2) the prospective purchaser is not liable for the contamination or for an existing or
threatened release of a hazardous substance at the property, (3) the proposed redevelopment
or reuse of the property will not contribute to or exacerbate the contamination, unreasonably

interfere with remedial actions at the property, or cause the contamination to present a

‘Comprehensive Environmental Res;o)onse, Compensation and Liability Act of 1980
(“CERCLA™),42U.S.C. §§ 9601-9675 (1980), as amended by the Superfund Amendments and
Reauthorization Act of 1986 (“SARA™), Pub. L. No. 99-499, 100 Stat. 1613 (1986).

*ADEQ was created on August 13, 1986 and is charged with enforcing Arizona’s environmental
laws. A.R.S. §§ 49-202, 203 (Supp.2000).

JAR.S. §§ 49-281 to -298.
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substantial health risk to the public, (4) the prospective purchaser will provide a substantial
public benefit, and (5) ADEQ consults with local planning and zoning authorities with
jurisdiction over the property and considers reasonably anticipated future land uses at the
property and surrounding properties.

A.R.S. § 49-285.01 authorizes the State to grant a release and covenant not to sue to
the prospective purchaser for any liability the purchaser may have to the State under
WQARF and CERCLA related to releases of hazardous substances at the property that exist
on the date of the purchaser’s acquisition of ownership. The parties may also agree to seek
an order of the coﬁrt approving a settlement that grants the prospective purchaser protection
from claims of contribution under WQARF and § 113(f)(2) of CERCLA. The prospective
purchaser is not eligible for a prospective purchaser agreement or a settlement if he is
affiliated with anyone who is responsible for the contamination through any familial
relationship or any corporate or contractual relationship, other than a contract to protect a
security interest. Moreover, the prospective purchaser bears the burden of proving that the
contamination was released before he acquired ownership of the property.

A.R.S. § 49-285.01 requires the prospective purchaser to provide written notice to
ADEQ of any sale, assignment or other transfer of the property at least fifteen (15) business

days before the date of the transfer. In addition, a prospective purchaser agreement is

it assignable if the assignee qualifies as a prospective purchaser and notice of the assignment is

given to ADEQ at least fifteen (15) business days before the date of the assignment. The
assignee shall assume all the obligations and benefits of the prospective purchaser
agreement.

The statute requires ADEQ to publish notice of the prospective purchaser agreement
in a newspaper of general circulation in the county in which the property is located at least
fifteen (15) business days before the execution of a prospective purchaser agreement. The
notice shall include a general description of the contents of the agreement and any interested

person may comment on the proposed agreement in writing to ADEQ. A.R.S. § 49-
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285.01(G). In addition, public notice of a prospective purchaser consent decree which

awards contribution protection is also required. A.R.S. § 49-292(G).
I THE PARTIES HAVE COMPLIED WITH THE PROSPECTIVE

PURCHASER AGREEMENT STATUTE AND REQUEST ENTRY OF A
CONSENT DECREE GRANTING TO STERLING NO. 2 CONTRIBUTION

PROTECTION
On June 26, 2000, Sterling No. 2 purchased real property (a parking lot) located

on the northeast corner of Central Avenue and Van Buren Street, bounded by Central
Avenue, Van Buren Street, First Street and Polk Street, Phoenix, Arizona (the “Property”)
adjacent to the former Phoenix Newspaper Building at 120 East Van Buren Street, Phoenix,
Arizona (the former Phoenix Newspaper Building is also the subject of a prospective
purchaser Consent Decree lodged concurrently herewith between the State and Sterling
Network Exchange, LLC, in this consolidated action). The Property purchased by Sterling
No. 2 is located within the Motorola 52" Street Superfund Site and the groundwater beneath
the Property has been impacted by releases of hazardous substances. Even though Sterling
No. 2 represents that it did not cause or contribute to these releases of hazardous substances,
the cofnpany became an “owner” under CERCLA upon acquisition of title and strictly,
jointly and severally liable for all costs incurred by the State or third persons in responding
to releases at or from the Property.*

Sterling filed an application for a prospective purchaser agreement with ADEQ), and,
and upon reviewing the relevant information, ADEQ determined that Sterling No. 2 was
eligible for a prospective purchaser agreemeﬁt. Following publication of notice of the
agreement, ADEQ signed the prospective purchaser agreement on August 29, 2000. The
agreement provides that the Parties agree to seek an order of the Court granting approval of
a settlement that contains contribution protection. Thereafter, the State filed this action in an

effort to provide Sterling No. 2 with contribution protection under WQARF and CERCLA.

*“Owner ” is defined by § 101(20) of CERCLA, 42 U.S.C. § 9601(20). An owner is liable for:
(1) all response costs incurred by the United States or a State, (2) all necessary response costs incurred
by any other person, (3) natural resources damages, and (4) the costs of any health assessment. Section

107(a) of CERCLA, 42 U.S.C. § 9607(a).
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Sterling No. 2 complied with A.R.S. § 49-285.01(G) by publishing a notice of the
prospective purchaser Consent Decree on June 14, 2001 and June 21, 2001, in the Arizona
Business Gazette, a newspaper of general circulation in the county where the Property is
located. The notice summarized the Consent Decree and stated that the Consent Decree was
available for review and any interested person may file a written comment with this Court
within thirty (30) days. A copy of the notice and the atfidavit of publication are attached as
Exhibit 1. The thirty day public comment expired on July 23, 2001 and no public comments
were filed.

III. TERMS OF THE PROSPECTIVE PURCHASER CONSENT DECREE

The purpose of the Consent Decree is to resolve the potential WQARF and CERCLA
liability that Sterling No. 2 may have relating to Existing Contamination at the Property,
defined as any hazardous substances present or existing at or from the Property as of the
effective date of the prospective purchaser agreement. The Consent Decree is also intended
to provide Sterling No. 2 with contribution protection under WQARF and CERCLA which
is effective only after the Consent Decree is approved and entered by this Court.

The Consent Decree contains the following material prdvisions:

1. Representations by Sterling No. 2. Sterling No. 2 represents that it did not cause

or contribute to the contamination at the Property, is not affiliated with any person who is
responsible for the contamination, and was not an owner or operator of the Property before
acquiring title to the Property. Sterling No. 2 represents that it has not altered or disposed of
any documents or other information relating to the contamination and has fully and
accurately disclosed to ADEQ all information in its possession or control relating to the
environmental condition of the Property. Consent Decree, Article IX.

2. Access. Sterling No. 2 agrees to grant to ADEQ and its authorized representatives
an easement to provide access to the Property for remedial actions authorized by WQAREF in
connection with Existing Contamination. Consent Decree, Article XIV.

3. Redevelopment of the Property. Sterling No. 2 agrees to redevelop the Property as

an annex to support the renovation and redevelopment of the adjacent former Phoenix
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Newspapers Building located at 120 East Van Buren Street, Phoenix, Arizona. Consent |
Decree, Exhibit 1, Paragraph V.

4. Due Care. Sterling No. 2 agrees to exercise due care at the Property and to comply
with all applicable local state and federal environmental laws, and to not exacerbate or
contribute to any Existing Contamination. Consent Decree, Exhibit 1, Paragraph IV.

5. Covenant Not to Sue. The State grants to Sterling No. 2 a covenant not to sue

under WQARF and CERCLA for Existing Contamination at the Property. The scope of the
State’s covenant not to sue is defined in “Covered Matters,” Consent Decree, Article XI;

Article VIII, par. 35.
6. Reservation of Rights. The State reserves the right to proceed against Sterling No.

2 for any matter not covered by the Consent Decree. Consent Decree, Article XIL.

7. Assignment of the Consent Decree. If Sterling No. 2 assigns its interest in the

Property, the assignee shall assume all obligations under the prospective purchaser

agreement and this Consent Decree. Consent Decree, Article XIV.

IV. THIS COURT SHOULD APPROVE AND ENTER THIS CONSENT DECREE

Prior to approving a proposed CERCLA settlement agreement, the court must find
that the settlement is procedurally fair, substantively fair and reasonable, and consistent with |
the objectives of CERCLA. U.S. v. Montrose Chemical Corp. of California, 50 F.3d 741,
746 (9™ Cir. 1995); U.S. v. Cannons Eng’g Corp., 899 F.2d 79, 84-85 (1% Cir. 1990); State
of Arizona v. Nucor Corp., 825 F. Supp. 1452, 1456, aff'd, 66 F.3d 213 (9" Cir. 1995). The
decision to approve a consent decree is left to the court’s discretion, which will not be
reversed unless the court clearly abused its discretion. Montrose, 50 F.3d at 746. In
determining whether a settlement satisfies the foregoing test, the court is guided by two well
settled principles.

First, the court shall give deference to the agency’s expertise and determination that
the settlement is fair, reasonable, and consistent with the objectives of CERCLA. Montrose,

50 F.3d at 746; Cannons, 899 F.2d at 84; Nucor, 825 F. Supp. at 1456. Although the true
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measure of deference due to the agency depends on the persuasive power of the agency’s
proposal and rationale, a court reviewing a proposed consent decree “must refrain from
second-guessing the Executive Branch.” Cannons, 899 F.2d at 84. Such deference is
appropriate given that the parties, who are knowledgeable and represented by experienced
lawyers, “have hammered out an agreement at arm’s length and advocate its embodiment in
a consent decree.” /d.

Second, the court will not conduct a de novo review of the merits of the proposed
settlement, but neither will it “mechanically rubberstamp” the agreement. Cannons, 899
F.2d at 84; Nucor, 825 F. Supp. at 1456. The court will review CERCLA settlements with a
presumption in favor of approval. /d. at 87-88; U.S. v. Bay Area Battery, 895 F. Supp. 1524,
1528 (N.D. Fla. 1995). The court’s task is not to substitute its own judgment for that of the
parties, but rather to determine whether the settlement represents a reasonable compromise
while bearing in mind the law's generally favorable disposition toward the voluntafy
settlement of litigation and CERCLA's specific preference for early settlements. Montrose,
50 F.3d at 748; Cannons, 899 F.2d at 84.

A. Procedural Fairness

The process that results in a CERCLA settlement agreement must be procedurally
tair. When considering the procedural fairness of the agreement, the court must look to the
negotiation process and attempt to gauge its candor, openness and bargaining balance.
Cannons, 899 F.2d at 87; Nucor, 825 F. Supp. at 1456.

The Consent Decree lodged with this Court and the underlying Prospective Purchaser
Agreement are the result of negotiations between the Parties concerning the extent and
nature of the contamination at the Property, access, public notice, and other material issues.
The Parties are represented by experienced environmental attorneys who conducted the
settlement negotiations in good faith and at arm’s length. The Consent Decree is the result
ot a process that was procedurally fair.

B. Substantive Fairness and Reasonableness

Substantive fairness concerns the issues of corrective justice and accountability.

Nucor, 825 F. Supp. at 1458-59. The settlement terms should be based on an acceptable

7
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measure of comparative fault that apportions liability according to a rational (if necessarily
imprecise) estimate of how much harm each responsible party has caused. Cannons, 899
F.2d at 87-88; Foamseal, Inc. v. Dow Chemical Co., 991 F. Supp. 883, 885 (E.D. Mich.
1998).

The court’s role is not to determine the best method for measuring fault or
apportioning liability, but rather to uphold the method proposed by the agency, uhless it is
arbitrary, capricious, and devoid of a rational basis. Nucor, 825 F. Supp. at 1459; Carnnons,
899 F.2d at 87-88; Foamseal, 991 F. Supp. at 885. In determining whether a settlement is
substantively fair, the court will consider both tangible and intangible benefits to the state
and prior cooperétion by the settling party. Nucor, 825 F. Supp. at 1462.

In enacting A.R.S. § 49-285.01, the Arizona Legislature determined it was in the
public interest to allow innocent prospective purchasers to escape the financial burdens of
CERCLA and WQARF by settling with ADEQ. The Legislature enacted A.R.S. § 49-
285.01 in order to allow prospective pufchasers, who had nothing to do with the
contamination, to quickly settle their liability to the State and receive contribution protection
under WQARF and CERCLA. The statute provides a simple, rational, and efficient method
of resolving an innocent owner’s potential liability under WQARF and CERCLA liability.
In turn, the relief afforded to prospective purchasers acquiring contaminated properties
promotes the redevelopment of “brownsfield” properties. The Consent Decree between the
Parties satisfies the test of substantial fairness and reasonableness.

C. Consistency With the Objectives of CERCLA

The proposed settlement must be consistent with the CERCLA principles of
accountability, the desirability of an unsullied environment, and promptness of response
activities. Charles George Trucking, 34 F.3d at 1086; Nucor, 825 F. Supp. at 1464.
CERCLA is designed to favor settlements over litigation and its primary goal is to
encourage early settlements. Montrose, 50 F.3d at 748; Cannons, 899 F.2d at 84; Nucor,
825 F. Supp. at 1464.

The Consent Decree between the Parties is consistent with the objectives of

CERCLA. Sterling No. 2 ’s acquisition and redevelopment of the Property will put

R
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otherwise vacant property to a productive reuse while relieving the company of the harsh

consequences of strict, joint and several liability under CERCLA and several liability under

WQARF.
V. CONCLUSION

Based upon the foregoing, the State requests that this Court approve and enter the

Consent Decree as lodged.

RESPECTFULLY SUBMITTED this _ /°

Emal and one copy filed
with the U.S. District Court
this /g-+hday of January, 2002

and a copy mailed this same date to:

The Honorable Stephen L. Verkamp
U.S. Magistrate Judge

123 North San Francisco St.
Flagptaff, AZ 86001

/S~7 Azuo-«ﬂ

214955v1 /

day of January, 2002.

JANET NAPOLITANO
Attorney General

bope itlt,

Lmda J. Pollock, Assistant Attorney General
Attorneys for Plaintiff
State of Arizona

FENNEMORE CRAIG

o, Bk B, s

Robert J. Iﬁ’arner Esquire
Attorneys for Defendant
Sterling Network Exchange No. 2, LLC
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EXHIBIT 1
AFFIDAVIT OF PUBLICATION
STERLING NO. 2




y  AFFIDAVIT OF PUBLICATION

STERLING NETWORK EXCHANGE NO. 2, LLC

Ariz |
Busihess

PO BOX 194
Phoenix, Arizona 85001-0194
(602) 271-7300

STATE OF ARIZONA sg
COUNTY OF MARICOPA )

Tom Bianco, being first duly sworn, upon oath deposes

and says: That he is the legal advertising manager of

the Arizona Business Gazette, a newspaper of general

circulation in the county of Maricopa, State of Arizona,

published weekly at Phoenix, Arizona, and that the

copy hereto attached is a true copy of the advertisement
published in the said paper on the dates indicated.

06/14/2001
06/21/2001

Sworn to before me this
218T day of
JUNE A.D. 2001

OFFIGIAL Ak )
GLORIA SALDIVAR
NQTARY PUBLIC-ARIZONA
MARICQPA COUNTY
My Camm. Expires Dec. 1, 2003
sSstossecsad)

21

/ Notary Public
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STATE OF ARIZONA

OFFICE OF THE ATTORNEY GENERAL

JANET NAPOLITANO MAIN PHONE : (602) 542-8500
ATTORNEY GENERAL 1275 WEST WASHINGTON, PHOENIX, Az. 85007-2926 FACSIMILE : (602) 542-7798

January 14, 2002

Nadia Hollan, RPM

SFD-8-2

U.S. Environmental Protection Agency
Region IX

75 Hawthorne Street

San Francisco, California 94105-3901

RE: Sterling Network Exchange, LLC and Sterling Network Exchange No.2
Dear Ms. Hollan:

Linda Pollock, Assistant Attorney General, asked that I forward to you the attached
documents in the above referenced matter:

1. Notice of Lodging of Consent Decree;
2. Order;
3. Joint Motion for Entry;
4, Consent Decree
Thank you.
Sincerely,
bagtata 7 Ntdoo
Barbara L. Neilson
COE Student
Environmental Enforcement Section
Enclosure(s)

BN/bn
219517



